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Analysis of NPM Clause under Sino-American BIT Negotiation:
with Respect to the Risk and Security of Chinese Oversea Investment

SUN Nan-shen PENG Yue

Abstract:NPM is the problem existing in the process of BIT negotiation between China and
America,which refers to the difference in respect of national benefit exception and ivestment risk
assumption. In general circumstance, a host state should protect benefits of investors according to BIT
proveisions,but it can also take the relevant measures to maintain national benefits as soon as the special
situations listed in NPM clause appear. It is probable that NPM is easy to be abused because of the
abstract objectives in NPM clause. In order to determine the conditions for application of NPM, it is
necessary to construe the key words in NPM and confirm relevant review standards on them. As for the
problems of whether China should accept American style NPM clause and how to restrict abuse of such
a clause,this article will make analysis of how to balance benefits of the host state and investors under
NPM in respects of NPM's function,framework,clause construction,and review standards,and induce
preliminary conclusions with combination to the consideration of protect against risk and security of
Chinese oversea investment.

Key words:bilateral investment treatry(BIT);non-precluded measures(NPM);national security
exception;shift of investment risk;security of investment safety
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