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A Study on the Jurisdiction of Arbitration without Privity:
An Analysis Based on ICSID

PENG Si-bin

Abstract: Arbitration without privity which appeared in the 1980’s especially in ICSID incurred extensive
controversies because of the absence of privity of both parties. Therefore it was considered to be lack of deficient
theoretical origin. However, the development of international investment disputes settlement practices proves the
demand of this arbitration itself. It is better to study the problems which this mode of arbitration would bring forth
especially on the jurisdiction which influences the backward proceeding dramatically rather than critically denied
the existence of the arbitration without privity. The deletion of the provision of applicable law rules by the arbitrator
judged on the jurisdiction and the tedious objection procedure should be changed. The concrete applicable rules and
new pre—trial procedure about the objection to the jurisdiction are presented in the article.

Key words: arbitration without privity; jurisdiction; applicable law rules; pre—trial procedure
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Recent Development of Investor-State Dispute Settlement Mechanism
and Its Implications

YE Bo LIANG Yong

Abstract: Investor—state dispute settlement mechanism aims to protect foreign investment and settle the investment
disputes in a neutral way. In practice, multinational corporations use ISDS to challenge policy measures of host
states, and ISDS was considered to have several faults. As a result, several states do not incorporate this mechanism
in their treaty practice including Australia. To reform the ISDS, we may set up appellate body, permanent
international investment court and incorporate ADRs. China may take similar measures to the dispute settlement
practice of Shanghai pilot FTZ.

Key words: investor—state dispute settlement; ICSID; arbitration; mediation
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