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7£ Alyeska Pipeline Service Co. v. Wilderness Society 2, VEREEH S
#:Fi ( Federal Supreme Court of the United States, fajfR “FEEmmiEl” ) HH
TR ANE) “EEBN” ( American Rule) , WifaskedE, st “YEEH, WA
OB 7 I8 RS A BRI AT 2% " o ANAEGISME TR b, kR A h ik,
REVRT7 (IR 2 aint ) 1 & BRALIN 2 i Woe J7 (gl il ) JRHH, GBI R
AT 244582 (attorney’s fee shift) .

3 ] 57 3% v 0 U 2% FE RS 00 32 BE R AR 36 [ R e i (Rt ) e BAE
1909 4E M SE [ CARALE ) 58 40 TRt RLE , MR AL ) feemikiad, Br—J7
MEANKNERBFRE LT B2 A, WY RFREEWN IR, BT RS
P HIW AR IR A S — 3R, ARG — 74 FAN . X EEREEAIR
TH 1976 4F (MU ) 55 505 1IN REER K3 .

EEIATH CHAGE ) &5 505 TTRLE, TERYE CRAEGE ) SREMRFIFIAH,
FEBEA AT H MR BT — T U FNEN ST FE AN IR, (HERE
B HE oAU AR, B R E, B (UL ) BAMERLLIAN, &k
5 T DLKs 5 BE S H 00 AR 0 2% 4 S A 2R I — IR A G R — M E AN R

EE RN QWL MR HO R B k= e T, BBz, R, BT . NP

E£WH: HHEWAESR =P E 4T E 0= B ZURAR 6 5 6] 446 29 8 i ke (30 H 445
15YJA820014 ) 3 WA EE T ASCHESBHEBIE — BT H P 5 48 RIURY S50 AR ) 15 691 il ok 25 34 F 50
(WH%S: 2015-GH-003)

(D Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240 (1975).
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M5y UL, YrvA 2% LU RCH D 2% 1 38 52 278 L Be i A B EAU TR TS P, el
H 36 FEBOR K HE BHEBRTESN . X — R AT 2 M 4L RS S 4t 1 R S R AR A

G SEE (BT RBYRIARIN ) 58 54 ZMHE, X FHITEAN Ek, 5L ikik
VA B SRAZ AR 2% 4 o 400 3 WG 20 — 5B 40 7 JE v i) 3 LUIE S8, 435 AR Y32 i Wi
Frik & B AR 48 2 A ERB LA, Wl M Y TEA DS IL S 14 RN, I#
A 156 W P D P9 25 DL R i 4 L RN B3 v N BT LU AR I 2% ) o Bl R I I 3%
) B B — A B B Ak BT, JF R TR B AR A K, BRI IR S5 Ul 2R i 24 5E
X — R M 2 A R W B TR R B ER

B UATT 5, AR SR A RS A AR PRI oL, BIVMCIR B RROBCN AR HE I T A AR AL
N B8 2 0 2% DL R W B4 A AN ZRCHE B T B RO N B R U 2% . BEIR R R, SEEVE B
AU AL T S5 VB B ) T (5 RS RMAIRZ AL ) (Agreement
on Trade—Related Aspects of Intellectual Property Rights, fajfR “TRIPs thHill” )
A RMAE . ARHE TRIPs BRAE 45 FFMME , w7E 24 J5) B 24 A AL & =2 BN ] AL
Fe A AN AT E G2 MY, T DUA R & G 3 2. Rk, SOk h iR
AN R R R 0 RO B 0T 2% ok, S8 [y B I 2245 B L0 5 TRIPs P il iy
L A& — B o AR, MO I RSO R B R AR AL B A 2ok, 2L b
) A U 2R A 4 0 DU) ) 3o PH Y L AR08t T TRIPs B il iy 225K .

HR4E TRIPs PR 5E 48 SFMMLE , AUEERUR A S HH Pk T2 7 20 1 4 i it
BF, wVE Y R A Y A AT AR A N 1) B PR A Y G £, IRV Y A RS A AL
FIREA N w32, Hp ol DIA R & Y 3 Im g% . PIAH AT L& B, TRIPs
PSR 48 S2r0 L N GE M T HEk B B & AR T 2%, i 38 1 ik b 0 R0 2R 5 FE L)
W TREA AR P RN ERIT %, 32 EE b H I 9% 42 52 000 0y & AT S Bl 2 7
FH 0] UL — B

RYEEE CBTRFEFIAMM ) 5 11 55 (c) A E, ERATES, —
J7 4 N E R 7S 35 NS SR T o0 18 A2 000 S W 2R AR N ) R A 4 AT A
T, VRO A AT R AT I —Fh b s oo TR SR, N B O
SV EOE R A 11 5555 (b)) B AR T, B, wmRipiRaR R, &Ea
A R e, BCERA R B, REAEEFEW ERE, Ed el A g
WEVR 7 AR AT SR ZE N O S B . VT S L, B (B R FEURA M) 41
SRR SR HLE 5 3B (MURGE ) 55 505 1T HLE A E A 7 .

CERFHEAPER RZ ML) (TPP) E5 18 WA RFIR = “RFLITHEF
HRET — 05 10 BOE , TR SAR AU RRAT B AH AR Y B m] vk AR 7 45 R

(D Lieb v. Topstone Industries, Inc., 788 F.2d 151, 157 (3d Cir. 1986).
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45 24 75 1) W) YE AL G TE & YR O AR A WO I Il Bk 5 SAS IR 1 2 RH 3 Y G A
g%, AR T R E 0 oA 2 . MRS, TPP bRl bk TRIPs B i 1a) dif
W T —A, HEE CRABGE) 5 505 T HOREF — 2, B 53R H# 00 260 Bk JF
—J7 M F AR E MR N o FERRAURIA S, BEVFJ7 ol DU ROALRR A AN, T L)
RN, FEFE, WOJRJT T DU B ARAN, AT DO RRAREA A .

[, TPP PRl eSS 18 TA RFIH A I RATE R 7 5RF” — 158 15
B, B—J7 243 0 SR i R B il AH 1% 24 35 Nl H BORCGE RR 7, 46 249 7 vl ik
BLIR N Y G AL TT 4 1% 4 35 N ) 32 B0 4 52 8% b 500 B A0 X 7 24 5 N IR T i 3z 3
B4 E P R AL G2, eAh, RITEMLOCIE B YA AL BT 4 1% B A ) i S2 AT g
Hop ol 4G & Y A 0T 2% . ZHLE 5 TRIPs B LA 48 S5O HLE HH— 3K,

Zi bRk, fEREE B, ARABIMREBNMNECH L, 245 H, MXH
RHEME BT TRIPs B ZoR M e ARKF, WiE 3] T TPP bl s IR ZE oK .

Z. EEMEFG PRI EEBRAL

RER (Bt ) f CHIBRFIRIAN ) BA S E , HEEM AEN T
SEEFEMNFERE? Wil &, EMRAURIAY, EBA 4 3E 3 A% F 7 il
REVR 7 BRI 2%, FE RO BB R ERE, S TIER R B B E N
BT . T H A TS M EITHENEL, RIAYSEATEBL. 7617 A5
P SEE, X —EpE e R VR R R DL . 58 i vk B AR 32 1R ) ik R op
Jo T T, AR PSR A R R R BRI S FRIERE R AR Ty, HEE
(1) A A A5 AE N ) 2 R AT T Sk T I O A RS, MR TR M 3 N R L

FEE CRALGE ) 5 505 TR PHUIX EBE H B EAL, (HE B ENARRAR
#1f . 7E Fogerty v. Fantasy, Inc. 2, V2B LB a5 7 MR & . 1E 5% —
PR ), M DX BE A BT LLER T 24 AR Kb 3 A A0 9%, N 24 SR BCEL R ) LA 43 BT Y
F, B RAE O T AR B0 . 2T B, JRRAE = H—, CRBGE)
B 505 ) “TTLL” (may ) BAREWRE H B3 &, A0 2% A 2 A4 iE R 7,
P4l B AR E AT R R R B T CRRBGE )58 505 TAREESEEIN R =2 T,
52 EIm SRR MR 7 e E LN (British Rule ) AS[E], 4R HESE BB
FRAERE S 0 AME, FIAYFEAN— RO & B A& B HEI6 2.

VB R 5 I BRG], M DK e R AR R VA 45 7 4 SN Y Al AR, ASRE B R G
HRE VR B 5 25 TARTA Z 0 00 FFl, AREREL “XEFrifE” (dual standard ) :
JVE O B D A 3L PIT 224 AR Mk A A U g, g Ik DR A0 B 5 DU)0h ZBUHIE B S B R VA &R B R A

(D See Fogerty v. Fantasy, Inc., 510 U.S. 517 (1994).
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BRI OBUE M 2 H i 1 o AR BE B R A B E R PR, R, R
T HE M i Wb WORTE 00 3 R B R A S IS E B, SR B AR
AR AL RE 5 Sl J5 3 R AR R AR A 2 IR W 24 A B[R] S AR R AL . AR AT
YRS 18D 00 B & 5 D IR AR A SE 19 5L 0 RO i 10 A2 R T & —FE i o P EL,
X AEAT — J7 YR 1A 24 SF B e AL B A B IR SR B .

— L8 RREBESRR A R A B bR, SR T TR A L DdE S X
bt B R EA AT, B, 7€ Lieb v. Topstone Industries Inc. 1, SEEEH
S = ful FRikBE s 7 U HE M PN R, M Xk 8 TR 4 A AR 5 R 1 0D 2
PR YT LA XS] F 4G . 2% (frivolousness ) . L (motivation) | &
WA M (objective reasonableness ) LU TERF € 16 T2 H 25 S8 0542 A0 i il B9 75 22 ( the
need in particular circumstances to advance considerations of compensation and
deterrence ) o 2 [E S AR PR R X LR Z T DL H DUs S LR BE i A ks, HE
X PR 30 ST RO B9 5% 1 R AS M AS a7 3t i T ) 00 D5 R R O 00 B 4

RV 3 ] i v vk e A [ b ok TR 3% mT 0 S e 0 2% 00 BRI A, (HAEAS 22 iy
HOXBEP F, B R EERE A 4 e B UL, R T AERE R T A B E A
Ay EJRkbEE EHEENGHME, A0 EIREBE LS % BT A KN A A A
— AN, A8 EUREBEEE MR 7 ARSI 2% . 2013 4F, Supap Kirtsaeng (5
% Kirtsaeng ) 5 John Wiley & Sons, Inc. ( f6FR Wiley ) Z [8) % H= il H Uil 2% & % 4
&y oy 36 B @ BRIk A B URIERE 2 ) 0 2 UL Ay R At TR Bl 2 .

=. EEFEF f B pyE b 2R 5 % S0

Kirtsaeng 5 Wiley Z [BSE5 %4 TN 22y, B —iL 443 K RACEAT3EL
JG— MG AR R R . S TAGRI 7 LL R X5y B 75 2, % Kirtsaeng v. John
Wiley & Sons Inc. ¥ & F47 3k [ #2043 & #5 9 Kirtsaeng v. Wiley “F47E 0%, ©
¥ Kirtsaeng v. John Wiley & Sons Inc. i K322 4555 00 41 4y (6] 7 4 Kirtsaeng v.
Wiley Il #¢ %, *

(— ) Kirtsaeng v. Wiley FF1T# O FMEITHE X

Kirtsaeng R ZE AR, 20 4FEFT 2] £ ERR/RKFSF IS . AA, Kirtsaeng
BI, —RKFEARBRAT, B Wiley, 7528 BEIFISE E 8 &LP— 0 EIEBFHD,
HERENEMERTEEZENEN . RERKEFHERILS, Kirtsaeng il HEK A
AR 22 1 45 5 We L R BB IR MR P 2412, RGNS X LR 5 F Ay B 2h B 2

D XF Kirtsaeng v. Wiley A7 1%, n[ZUL: Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S._, _(2013)(slip op.).
@ XF Kirtsaeng v. Wiley Htlii #5858, W[ Z:U.. Kirtsaeng v. John Wiley & Sons, Inc., 579 U.S._, _(2016)(slip op.).
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A, AR AR 2 E A A R BRI S, IR WA T LAY A

Wiley UL H = A 09 it AL # 32 12 S0 24 4% Kirtsaeng &2 Jf £ i X % B, K
Kirtsaeng i 10 T HEZH M LT W RZEF B LB NAF] . Kirtsaeng 25| “H IR E
JEW” VERPLAE. H Wiley IAh, X FAESEEZAMHAER K (10 Kirtsaeng £ 8
B RZF ), EREEFEN AR H . Hb X 3% B A58 ] 05630 55 K ml | ik e
( United States Court of Appeals for the Second Circuit, fjfR “ EUFERE” ) 1
Pl FE Wiley B9 F5k . L& EIEBEHEZ T Kirtsaeng WELS W, EFMZE
M@ 7 BRIk B R RIYe, JFEE A E KR IR ) o O A AR VR A [

WE VR 5 1 Kirtsaeng [l B3 X ik Be, R4 € B (MR ) 58 505 TG E, 2
3K Wiley AT 200 2 7 £ e 30T 9% . MU X JEBE4E 48 T Kirtsaeng B9iE K. LRk
Bt 76 LA 0005 B e g v 4y TR IXGEBE M e E . BRI EIRBRE AL TGS, A
Kirtsaeng v. Wiley Uil % BT B, w2 7 L IURIEBE I UL & 1 & [l

(Z) HREREMNER

M DX BE 4 Al N 2 G B L R G R . IR IA B L UL R AE R R 1S T v 2 R A
38 00 75 B2 45 5 A7 TE BEAT T R AT .

B, FWAHME, Wiley EiRHAMEZAMRAL, KX Kirtsaeng RZH 0]
MNZEE g ) 38 [ A s L ERERIEM BB, XASGMAAEE MG,
Kirtsaeng WA #2486 THIES, 3% Wiley B9 Esk A H A M A B

B, BEERIRK. AMeTEEEL, BEEFL L, ERAIUEE RS T
EIFIA RN, R 50, Wiley 2RI FEEA B8 BRI (Wiley fitik
FEAEMA) , WAFEEL LK (Kirtsaeng #E DR EBRERH) , WmARR
Sl

E=, AL, Wiley BIIFIABIHLAEAE 41 . — B ZNRAGFA A TS
AANBRILHRAL, LR ERAVEAZ T, REPEBDIT R, 22hT
IEYMEIHL. Wiley &2 Jf Kirtsaeng A4 1 4P HARE A BIMAL, HBHLREIES .

SN, AT E . SERR b, Kirtsaeng m) AR ST H R 55 AT KGR 300 2% .
Kirtsaeng MHEIN R B, 78 3€ o Sk Be [l B A b b R 0 g, e ofsRE, oh
Kirtsaeng #2025 1R 55, I CATAT AR M. i H., Kirtsaeng i 065 42 7 oK W]
HPEFHREY . Kirtsaeng P LI4RSEH BRI BBk 55, AFHO 51 E AL THE . Kk,
R JR B 5 25 T ISR I TR EA B 238 U1, A B Wiley 5K 09 M & B

S, BT, Wiley WA 417 8T BAEM P15 B LK G I 2% 7 e
Ve RIS, 8% AT ¥ R B Ik & 4. Wiley #2 IF Kirtsaeng, J& P A Wiley 115

(D John Wiley & Sons, Inc. v. Kirtsaeng, No. 08—cv—-07834 (SDNY, Dec. 20, 2013).
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Kirtsaeng {240 T H A IALF], XFER URIA R A M 32 )8 6 1) o 25 F iAW KL
P B — A B R DL ) R, TSR i g i .

o IX 7 BE R 43 AT 7 Kirtsaeng $2 0 3 NEIAMA #: (1) Kirtsaeng X} Wiley
Fok PR TE T CMOARGE ) REEREEENAJEE; (2) Kirtsaeng 7EI
O AR TREVRIZE S (3) W7 ¥ F AN E f T A, Kirtsaeng
I, FIEX 3 ANBFUAMA FE, H NV YRS, MK EENIACh, Kirtsaeng
e = Bk 1. RTHE—-ARE, MXKEBEIANh, REKIFRARE 7 MALE
AR, HEUE X —45 B )W IH3h T Wiley B B2 ERFL, mH, FE&SRBT
—AGEM ER, BRAURA E K, RE A BT, (B2 R 52 34+
B R 7 I 2, ML= A FEWAR W, (chilling effect) . R T 5 - AKE, XL
IR, B R B 25 S TR 1 2 — AN ) L U 2% 065 R 00 B ] DL TR — AN A SR R
H 53T 2 ) 3R e RE B AL BRI A X R, mH, EBRARZR - HNE
P, AREWE VAT SR 45 55, TR0 AN BE A U 2% g ok I B0 i R R A BEAT T &
B —ANBLAFE F . RTHE=ZARE, MRGEBIN R, f BRFMLERT —8, &%
S 7 0 A 2 i SR A 0 A U 2% R B T S B R — AR R, AR AR O )
55505 T HLE ROE A e AR AR g AR, ., &P 5L A 3 i 5 T 9%
1) 3 € BE 5 e FEOBGE ) H AR R & .

i Bk, WX RN, WA Wiley B9 Esk AERFEUWA S MM, HAE
ZERPRAHEMEFEARN T X —-EEZEERF (AEWEGBE) ke, L, i
1 Kirtsaeng AYALIT P48 KB AE Y1), Kmi4E4E 1 Kirtsaeng ZEoRK Wiley AT
TR

(=) XEsEsEENER

% E kB & 3, Kirtsaeng il Wiley #1900,  (RRAE ) 56 505 i fdife i
Xk Bt ik T 8 F e A A L 3R A A 2R i P R R B B A ), RV 38 [ A SR B AE
Fogerty v. Fantasy, Inc. 22" 245 00 & WX vl ik 3 & A8 PR i, (H b X 7 BE 58 4 n]
Do H B I F R TAE R AL E , A fERSIN Y “EhHL” R EER, A1E
BEWINA A" Yo —Yl . X R E I i ik bt — P fe it — 2848 S L.

Kirtsaeng Fll Wiley ¥J 5k, HuXIEBE T B 13k SACT B4 25007 TRRAGE ) B
bro SR, AT A BE AR BURARAL 2 09 H A% , Kirtsaeng Fl Wiley F=A: 143l . Wiley ikhy,
£ T AT WOF 7 3735 1) 5O A B T B R R IR 55 T RORLE B H AR . Kirtsaeng NI
INR, MR VR IA RS T — A HEE M TR (important and
close legal issue ) FFPEIMLERTE 1 MO E B30 5% .

S R e R B UE B A, Wiley BYEEUUA R Kirtsaeng B ICREHS K F1 4k
BERRRE 0 B bR o WO — J7 T B I 58 22 AR FH W RIE, 55— O R A\ RE 62 A
MAEFHE WS, FHFEME 2B RE M6, Kk, &4 CBREGE ) 5 505 FEH B H
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S Il BRI 124 v T 91 2% R R D ) T 0 K Je

U % 3% 40 7 4 8 A% B4 il T 8 B R B bR G S LE 2R R I 1

EEE &Sk E K, Wiley B8 a0 &M A BPE J7 7% 0T Ll X FER I, R4
ZIT IR BERE S A B W SRR A Y E N4 B SRR, SCREREL Y VR AR 4 e
B YFE I FIRAET T ENSEL Y—HIFRAYFAN (FEEEEwES) AR
FYIEME Y, A7 4N (BRI IE S FEB — 07 ) SR A5 00 2% 10 0T 68 1 2 30l
HAG PR VA AT R . RO 363 58 05 12 S oA 2 3, RROBUHH S 38 22 42 40 10 AU 45 1
FRiE A2 s WA, X T — AR A R ERIE N BRAURA F5K, s SA R
S T IR A BEAT N R, AEWTH R A B VR VA S A 0 BT 3% T BEAH Y4 T 8 Gt
THfEEM MR, S—IFAYEN (FEESENS ) A GHEMFAME, EX
A5 R 3 3 U 2% ) W] RE PN A T P S R VR R e . IO R R YR BUUE B8 B AR AR
ANV A R0 B AR RS, A A BPUREE R R AN R A F
R mt 2 H, BWRFISEHNIRIA R HEA 2B, bR 45 58258 5 7 17E A
VB & AR St 5 it 2 T A B 525 R i o ) A s A R 3 1) S8 e PR AR 1) VT e
R RGE 9 H bR fE e LLSE B,

M2 F, Kirtsaeng A& WA S 72 AT 8 € 0 25 4L . 78 38 B & m ik B B ok,
Al LI425Z Kirtsaeng e H A0 B8 S A0 Uk VA A7 B 1) 0] B8 BRI RSOR T2 240 5 DA 4 36 2y
)45 B AR 5, {HASBE D[] 0 2% 45 80 a0 SR 38 08 25 B 24 3 ORE IX L8 BE ik = A
YR A BEAT T R0 Bk . HE SR A — T B B X R A S, R
YRR o BRI PR EMAE T, AW —J7 4 F ARes i (5 H SR sl 8 Mok .
XEWRE, X T 0T BRI MO L R AR L YR 1A, Kirtsaeng B J7 7L B OE Y 35 N
T LM TREPERI B b 4 B8 N AT T LT B PE & — R0, DRI 3G N 1 e 20 14 B9
o AR, 45 v 0 VA Il O 2 1 4 S N BRI AT R, B T R AR T RURS:
M. BRI, B2 EE XS . 7F Kirtsaeng ARG B, {UH & LR
B, W REARESENE T MEE, Bk, 5 Wiley AH, Kirtsaeng
J7 WO 58 2 AT HLPERY .

imH, Wiley B9J7 7% Kirtsaeng B9 7 75 5 H 0T #AE L o H7 B BROASCZE A4 4 b IX
LBE AR S U, WOR T &SR T NG Bk B E U, MR, —A
PE BB ALE R AT RERE , KRR P — A ) 8% 5 B Kirtsaeng Jr 5 ) 56
BEH T Z R L. — A F P ] BE B A 00 0 SRR v A (B A AE el SL B o g
Wk, AR EEGFFLZE, —ADAPREPRZm (53] Kirtsaeng HITF) kBT 8
M XA R FR R ) i,

5 Kirtsaeng B SAH I, 35 5 2% T8 2 WL B A 0] A fhi A o b oot 7 T 285 AR 25 o
T WE—J7 AR R, IEBE U E X T w () S3. 4R, WA TEE
J 45 R B 2 S IR R A S B, AR B S . Kirtsaeng IRy, & EVE S BT 5 1k
Tk wh JE A ARL, R A ORI B LT R B R BN T A, R, XIRE
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TPIAAE B ). Bl SEbr B AR AL 1 N B RROBORI B 35 Rl B AT R R T
SCSLAEAER) I o TRBEAH R Bl A A R W S BBURE, BB 0 R B — TE PR
B K —FE s ERXFEOL T, MTEHAEE L T — 4, ThBE 58 A RE 08 B X Lt &
BIPUAE R ok 5 F W BN B PURE O Bk X POk IR R B IRE 1A
i) B 5 P () T, SR ) I 2 R 22 PR O 1k AL A P T AR Y

SR, AR VE 0 SR O, B S BRSO — A AR R, AR
ME— B SRR R . CRRALEE ) 55 505 TR P IERBE) 280 A BB, TERE T
HEVFHI SR RO I, (LB — 2 2% BIRIA LI S HE Z A — RPIK R . XEWRE,
TEAR R — A, ikBe ol DUA G HE 9%, SR de th 7S B ie 4, BB,
BT LB A 2 I 3%, WO T e B T A S B . B, R —
J7 YR NH A Y IR UA AT AR A H 0 S 56 4%, S L sk B PR R A A B L 3L,
TE— DR AR, RO TS A SRk, H4 7Bk OBUR AT b 7
KK A o G WA 2 o Wk N, YR e A7 T DU R AR S e R . A R LS B
IR, (HE, JEBE—E SR BE B AR E, MR RRORGE B9 R AR H bR, HE L —
O SGRIDI RNl

AR, TEREREIEBAR, LIREBRICT 5 H T R 2 b HE 28 .
BORMLIX K e 5 B WCOIR T PR VASL I ) B A R () BN 5 R LA A SR DL
HE, LbUREBEa i REm B b /R, IARE 1 % WA B B0 A 16 0 4 E AN S0 VR (U 9% 4
Fo o XK B 1) DX 92 I A6 A 3 40 BT HE R NS R AH G IR SR i o A, SR R, BRIk
52 55 DX PN B — SE s Xk e AE a1 AR e, S E S B — AN CEEET BRE
WA RA CPJUENE” BRI L, ERERGERBERE T EIRkRER A,
DUAE X 3% 58 P UK H A% — & Kirtsaeng BT SR WK . R EanikBe gl sids h, &l
T A AR, M DX BE Y A Y — AN S R A e, RS R B O X 1k e AR
HHEJE Wiley JF A L3 & BUE Y [5] I HL 40 HA BT A7 60 A G 1A 3R 25 0 2%

M. #&i&

TEw RS, IR RRERIER, BRAMIER, BA B85 ETR 71
A BT 2% )l WOR 7 AR A SE . Ak T Bl ARk e v ) S8 1 A T % 4 RS R DN 7 SiE 45
S fh B At b T A A ) — P Ak, XA BT P RRORURE AN R B AR AN B
PRARIGE , WTAERRAE A AE TR, RN S TRF. iz, UL,
R R ZBIFEE R EZ R, HAERMEEERNKME L, CEFEE
Rz fE &2 m, G, EFEMRAUFIAZRMA S, BN Y E EHEZFEMA
P SR AR AN F2 9k 00 20 WL 5 B L[] Iy 00 22 2 P8 35 VR AN B R A S AL LA 208 ] 35 AR AR
R 5 2, 2 10l R B AR AN B 5 B0 28 A 115 e DO ) 325 AN R HEL A H o 2
BOEA) . AEQER OFT R R B AR b, o TR Y DR DR R, o o) SRR A SR A
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Il AL S B 0 N7 i e mlik SE B, LU — AN BON 2 W BIR A AR R RS iR R A
ZARHER.

Recent Development of the Rules for Attorney’s Fees Shifting in Copyright
Lawsuits in the US

LIU Ming—jiang

Abstract: In copyright lawsuits in the United States, a district court in its discretion may award a reasonable
attorney’s fee to the prevailing party. In light of the guidelines by the Federal Supreme Court of the United States,
a district court may not award attorney’s fees as a matter of course, and may not treat prevailing plaintiffs and
prevailing defendants any differently. In awarding attorney’s fees, a district court should give substantial weight
to the objective reasonableness of a losing party’s litigating position, but also take into account all other relevant
factors like frivolousness, motivation, and the need in particular circumstances to advance considerations of
compensation and deterrence. China should follow the useful practices of the United States to improve attorney’s
fees shifting provisions.

Key words: US; copyright lawsuits; attorney’ s fee; shifting rules; recent development

(FHESRHE: &%)

(L% 38 W)

A Study on the Trade Competitiveness and Complementarity between China
and Portuguese-speaking Countries

DING Hao DING Lai-tao

Abstract: Since the establishment of Forum for Economic and Trade Co—operation betweeen China and
Portuguese—speaking Countries (Macao) in 2003, there has been a rapid growth of trade between China and
Portuguese—speaking countries. It is essential to study the trade competitiveness and complementarity of different
industries for the trade promotion. Based on the SITC classification trade data from 2003 to 2015 and using
export RCA, ESI and TCI indices, we analyze the export comparative advantage, export similarity and trade
complementarity respectively. It is found that the export comparative advantage between China and Portuguese—
speaking countries is rather complementary than competitive.

Key words: Portuguese—speaking countries; complementarity; export similarity; RCA index; TCI index
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(D Badger, Lee, et al. Cloud Computing Synopsis and Recommendations [EB/OL].2012, http://nvipubs.nist.gov/nistpubs/
Legacy/SP/nistspecialpublication800-146.pdf. (2016-03-22).
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1. R EEMHE

DS 9 A O AN N B ) PR AP 7 R SR B T RN R, (HAE SR SE B
2 LR B8 ANECYE 422 W S A AR A, R R ER 1 Il Y g K RO A N BCHE R
%484 (Directive95/46/EC ) 4 25~26 SXFAS N U 15 352 It 30 10 0 8wt e I W 1) 153
AT R E AR T3 5 25 SR MR AN B K aE m BRBLA YT O B s PR

FEIPRES5WEIC 2017 4F58 4 1 - 72 -



SOKEC HLBTT

PrHuAL 00 R X AL, T A AS H AL Y B2 B R e i B R AR 0 AR R AN, D
PRAUEFT & BR S v bR v, X R AR A Hb S0 R R A R vk 4 e B 1 B Rl I
526 SRERAMSHEME , BRI NEEW T LU ARG o fRip s HEEHR
A — (B A it A0 ] 5 A0 M X A% o R DA T B R B R LG PR . — R T T A
TR 2 B2 miAi ) (hrifE& R 5§53k ) (SCC, Standard Contractual Clauses),
A D A L 00 R 5 LA w0 (2R PE A RIB ) (BCR, Binding Corporate
Rules ) o PIANCREE TS HE &R AR BL 1 WK A A0 A NECHR R b i, 0 45 & b il 9 358 A2l
J7 AR R A7 7 BRI R (S ORECH E M, 2015) .

2. EEMKEERERN

EEEFEREEATEHMETKEEERN (long arm jurisdiction ) , i FFh
“H AR LM ( minimum contact) 7 BRI AMEE AN B EEEAL, KRB FE N
Hopg “Jm A7 FEE —R R, R E TR JE RARNE A R AE A 1B
BEAMS AT R . AR W TR S5O, AR SE RGN ANE kR E T S E R R
AN NEAEACR], FFIBE] T AP B, DS ] R e 2 A ] I s A A AL
KT “HARIREERE AL B AR E, ERERW T B3R R (slide scale) 7 B,
FRAE “2fh” ARR R0 A R X R A A S EEAL . SE ISR AR 4 R 3 2K
(1) #Eah B (passive sites) , HAEM U B G R, AR EED
HEE; (2) H3AIMEG (interactive sites) , H PRI M #fEE; (3)
M E3h IR v (active sites ) , FIH K MNERGIIGS, B3k s1E & WY .
LA — AT 3 B vl B SRR, X BB Y R ol ok 1 A A E e T B Y #E
FERAE 8, i B B0 2l D0 ] DUAR 4 R TR ek BLAT (A AR AL (BRI K,
2007 ) .

(=) E&FEMEEER

TSR TR R Cm AT T R A 4 vk A e I T 19 4% 2R IR £ 4iE fie
B2 V5L 5 T 6 M 257 % T 0 sk e ot BB I Bt R T 3 ST A . BRI 1995 AE M I (A A
BARGRITEA ) 45 4 4 WM PUE , 0 SRS 3 ) 3 B 18 W IX e il v A
fH R T 5 00 T A AT DK B B A, DU R % B
K, AT 5 E BT B A S sl b

MR E CREVRIAE) BRLE, WA EE R S A 1 0T L SR B 45 Py A6
e W LR B R A E R R 2015 4E 2 H 4 B MIATI (R N R ER
FTEM (e AR RNE R IR ) R 924 SHE. REIRAES 28
S SE BE AT AL, QAR RIAT A SEHiH . RAG R R . iR, B

(D EU Data Protection Directive (1995), Article 4.
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Study on Jurisdiction of Privacy Laws Concerning Cloud Computing
GONG Yong—qin NIU Gui-fang

Abstract: Cloud computing brings frequent cross—border transfer of personal data, which challenges jurisdiction
of traditional privacy laws. Traditional jurisdiction is based on nationality, territory and location of equipment,
but cloud computing causes puzzlement to adoption of those principles and cannot well solve the problems like

“onward transfer” . A new jurisdiction theory should be established according to characteristics of cloud
computing, preferring nationality to territory, changing restriction on place of storage to that of illegal disclosure to
the third party, and adopt encryption of the personal data in cloud computing.

Key words: cloud computing; privacy laws; jurisdiction
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