P Pt g b &P iR N AR B0
SRR

B[ER AT

s BRBETAPRTFTEAEA O RATEA FABRTHEDEGHZ L BRIE R
YEPTI Ao FHT AR, BEGAZSY R EARGRSEFEREL L
AR A BAF RS E A R E A E A B FR AP 35 ot ik AR #6947 04

BERF, W AR H IR Se— AR, i%ﬁ&%%%iﬁ%%%%

Frirfe. ABRFRRFTERT, EARFTH OGNS Tt B LM LA LR B
PR B RAERT, XTRFELHURA, BhAERHLHFHRE, LT %
KHEAEPH L. B, BRETFRTREE E F268RE, Rk
#&%%%ﬁﬁ XA AE A E R TA) S L 4 BAFS KICSID %) R T
RefR Ay B FRIZF B 49,

KA é:/df_ﬁfr, EARLE; EHER

hE4SZES: D961 XERARINAEG: A XEHE: 1006-1894 (2018) 06-0067-11

;cra

—. BB HIEH

20164 6 H , fift Je 35 9% 4 v [ b5 HH .0 ( ICSID )t CEAC v. Montenegro %&( CEAC
%) EMEDL, #E CEAC 76 J I M W A T, 00 & 52 X 1% 4 o U 8 B 55 A
EZE, WG NIAH I FeiE M, W Ao i s i, BRI
Wr— L AN E ABGA A G P e (BIT ) BYLRA7; ik o ig A R IL L fIE Ak CEAC 5
FETH IS W A LR AT R, AT AN AE ZE T i B, IR e A S O I T L R L AN RE AR
141% BIT B ORI . 1% 28 PP 22 DA B IR A7 3 H 00 0 0 i . SEBRBEE R b . Ja RGN BE A
3 FBRUEZEAT AT, N R R iE BT 3 5K B AR BT R T R AT AT — A B b ofe oAb B i
T 5 A T8 AR 2 Hp AR T R 48 T M M A8 A S R BB R b BRI O 6 R eR O N 7R ZE T G 0T IR 4
B, Vi CEAC BEAT JETH B30T E 65, PP E M A R B, CEAC 1/ T Hithi%
ﬁm%$%,%H§EA%$$%%EﬁH@%mmcf%t@ﬁ$%ﬁ%*f%
WA T, AR ZE BIT AERTIG & S, DA 3 22 SR B R vk 22 55 1 7 =04
WU 0] 8, CEAC i) H At 48 38 b R 13 3 & 1) & 1Y AMihommc H

EE R A B, ARSI LU, DR din . PR .

ESTH: 2016 Fal kAP H “1SDS PLEI A& A SH R (BHZ5: 16SFB2049) 5 2015 F£HHFMA
SCHFHE GRS SR H R AR R U AR R (H S 151JD82022)

(D CEAC Holdings Limited v. Montenegro, ICSID Case No. ARB/14/8, Award, 26 July 2016, para. 148.

E bR 2018 4E45 6 1 - 67



FE B 0 i pide N (B B 0 5 R A ) e

YERUT7 W A% r 72 A 4y B 0 T DR 2 — i H wi B B ik B3R e T A mERT Y B &
X7, ERTT SEBR B E AR KB R E R B E N SR N ED R S AE D
KB R EEE R R,

(ICSID 222y ) F¢ 1A WL E Qo) i g vk N EE . (B 1CSID ik 55 B & Wl
A % 52 38 T SR FH R ST M A AR B M bR o 0 ik AL EE (UNCTAD, 2013) o B A
7 AR BB, AR T AR AR A FelobR oA VR N AR R LR IR K 2 it , JF H ICSID
1) ek S e e 0 5 0 B AR I B E AR E AN G — o I PR AR U AR v G it A7 R % BE
G CAERTT I 4B SE PR b e 4 R B R 0 o B, O HLA T I I A ) D R
PE AR IR E R S B O AR AR . G, AR SCEE 4 BT AE T S A Py
PRl B 5 20 v L N, AT 0 0 45 9% 3 0 8 I B R B B AL S )

Z. EREEpRIEREN “EE” BIBE

T —EEEEARMEEREROENG, SEERRZX & 24
ik, EPRE EIFEAERT A R M0 B8R EXT o (EBREBEML )
55 38 SN0 oA AT SC EIBR i PR UE , BLFE 20 24 o TR B 50 R ik A — A R ) L R )
TP LS TF ke 2 00 Ve i 0 L, ¥ A W S [ B 3 % b e SCAR R H Y ol 2 B
1 2 7] T 5 o P R AR I R 2 v A R o 5 % AR BT O E AR ARG —

H A& E ko A R MR bRiEIS R CSCRRER R ML bR
HEIFAG —, (1CSID A%y ) WA BH 6 HL & 1 B 1 € X ((Valts, 2011 ) , # % (ICSID
WYY KSR IR RIBL A FMERTT A E BRI i &8 BITs 5L H M 5 5 th
EHF AT AR MHLE WAL —, A1 BITs XA M EEN, Mt —15 ik
BIT; A1 BITs HAERE T “(E” AR AEFr 47 5%, Wb E—4f 2% BIT;
A BITs MUEHERTIBER “SLhREFBER" |, Wkt —Migtk 7 BIT,

TE 1 A 3 38 7 AR D R0 w9 S0 B R K Bt 72 R ] A0 ST ik T R 6 4 W) B A BT A
U A R B . SRR E S AR TR, A E RO T E R . B L
FrAe e . vk ANAE BT H B2 R 2 W0 1 B A M B (mEAE R, 2014) o fEEBRIE
TP RSB, A R DA E 2 ) BT B BR v T VA 40 g A U R S B B 2R M bR v

( — ) A3t & EH ) B bR A&

ITH =R (2003) AR “KFERZE, RSEEREEHP DEZEN, FH
Pigth, BB L @25, 7 X B WA TR Mo br o ) 07 4% 0% & G ir e, B

(D CEAC Holdings Limited v. Montenegro, ICSID Case No. ARB/14/8, Decision of Annulment, 1May 2018, paras.
101,121,18.

@ CEAC Holdings Limited v. Montenegro, ICSID Case No. ARB/14/8, Separate Opinion of William W. Park, 26
July 2016, paras.18, 12.
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T B A RUHL O K I R R SCUE A, % T A I T B ) R JE 4 A8 At iE
5 I LLE WA 1 W b ) L SR AR AE

1E Total v. Argentine & ( Total &) ", Total $ 22 uF 3% UE B H AR 5 1 = 7k
JEC S FF HLVE M RO AE 3 B, i B eR R O BT AR & X Total AR % — BT AR 4E BIT 55 1(1)
(b) 4% BB A 8 15 1 v AR 72 [ B o v M b T SR 8, Rk e DA T W N B A B A AR
EE M o VSRR, B —FTAREE BIT 55 1(1)(b) AMIBIE 3
MR R SR LA R AR — R, AR ORI T RO AR A A P LA AT
Tl v S D it 7 A A

PRI E S AR Y o R 7 SR A A E MR ILIE S . AR ERE . RAS AR, EES
SUGE SR SRR AW B RO FE M . )30, £ Tokios Tokelés v. Ukraine %€ ( Tokios
Z) AR EE A A 2\ P A E A AL RS G E A . 2 W) A% RN A 4 B AL
AT, P CEAC Z, AP EEIN R 5 00T, FEMEE IO LA 0 K B B S IE 43
WA 2N w00 TR M M A %8 SE UE B T B bk, AR T % SR I H R 7 A R AL 4 W
o bRUE L SRS P . X2 w0 PR A AL L I S AR T AR RO L VR M SO A R
FENm) AR, Mk E TR RR — i 7 B bRiE, Ik CEAC AR$EME T
UERIEN , % CEAC 7EFE T MO A M. @

HEEO T, 2P AL & B8 O PR T DUVE S v E M A IEBH . SR T, IF
FEAT AR 4 6 10 PR AT LA E A 5 9E I i . Schreuer (2009 ) A KA AL
SR . i) ] R AE WA A ) D A 9% o [ B A D E R HDRE IR AN BE TR 4 BRI B A 1)
[€] %%, 7F Hussein Nuaman Soufraki v. UAE £, &2 IN A [ £5 00 UF B SRR
Py N R WA EN], AR E PEIEWI SO . Y78 Total 22, A3 2 I 19 J7 THi
B WIS N I M e i 1, R AR R VR A by, AR R 1 U ST VR
BEYCH NS U e i L X B R 3 (A AR A T U b 32 ST A RE 4R 3 T
HiAT S50 A AE (0 GIE 48 VT RE A5 AS B A 3 2 1) 3 Hs

( =) SEBREX Z ith &% H 3| B 45

V2B I E AR 8 S8 bRk R, Bl a2y w) S5, EZEE . &
" BT 2 W AT A AL B B BT ( UNCTAD, 1999) . Thorn il Doucleff ( 2010 )
IR T8 28 w80 BT AE Y, B2y ) b M L 5 RE R 2 W) 5 BE 6] ()
SHER . Sauvé (2006 ) IAALS wlAE P H 482 B A SE MY E B T, B L

(D Total SA v. Argentine Republic, ICSID Case No. ARB/04/1, Decision on Objections to Jurisdiction, 25 August 2006,
paras.57, 90.

(2 Tokios Tokels v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, 29 April 2004, para. 43.

(3 CEAC Holdings Limited v. Montenegro, ICSID Case No. ARB/14/8, Award, 26 July 2016, paras. 171, 202.

@) Hussein Nuaman Soufraki v. United Arab Emirates, ICSID Case No. ARB/02/7, Award, 7 July 2004, para. 63.

(5 Total SA v. Argentine Republic, ICSID Case No. ARB/04/1, Decision on Objections to Jurisdiction, 25 August 2006,
para. 57.
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FE B 0 i pide N (B B 0 5 R A ) e

BOME A, (H R RE0E S W 20 w) A [ RS [ 2 (8] DI 2 57 Bk &R . Rubins Ml Kinsella
(2005) N KT EE N FER, 5 A& HA 8 M E R E R, F) 7k AT L
AL A A R (BB ) R TE R R E R . Sornarajah (2010 )0, “fERr#i”
IR 2 AR RUE B AE M € T 2 w2 R B R . Diehl (2012) 4R 484 B 4] i 28 =)
SEbRE BT E R P T2 ) A B

SR, E B B 3 0 il S e e, iR JE o ABUAR R R OB 2 1) BITs 19 #L&E A
RETH € %R EN “MER” 2O EM “ERIEAR” bRiEH M. £ Tenaris and
Talta v. Venezuela Z& ( Tenaris 28 ) Vrp, AR EE I\ A3 B AS 7 v e 25 S 1 9 £ B
(statutory seat) , HR4EIZE BITs ® 7 S SLbRAE , (51 40120 W) BEAT 2078 45 PO A b J7 .
PR RE S T AW SR PR 3 AR BB, IRASMERS T, $ 2,
MRS KA, HlE % AT A FE R T . 3B W 1T MR W S5 E B &
HeHb; 5=, 4N E)S TR AL w W P RTAE L . O Alps Finance v. Slovak % ( Alps
Z2) b, RN T A R JEE 4 2 i L R VE PG R B GIERE | B ERAT K 7 2% SRIE
B0 B R AT IE T Hos m) IR ARG i S S8, IER HE SR A R L AR BT
T —Hri& & v BIT 45 1(1)(b) SR EREPRATFEC R, Bk J7 Wi A% v JE 0 A R
BIT 55 3CH “fEI” S8 B S0 55 1) SR 7e i, iE AT 20 g Wil e sk . ST P il
AT Fics  BE TR 55 G [F) L Pl W B0 S5 e B A B 7 B L AR BEEIA R IER] “E
b R UE R L2 S AR B, RIE TR EIE A R E RS E R RS
2 AE Rt A n EEE MR AnER DR E R T An Rt =
7 BEAT I 2R 00 TR RS BUAERG b L 2 W) 02035 BT B ol B K O g P A B A,

(=) MBEREREE “EM” WEE

R BETE R E R RTINS BRI I8 SRR 3 SRR, B2l
B, PR E S ISR BIT . ENTE . R RS J7 #1750 #7 o Schreuer (2009)
WA Ry A 3% 38 AN S IR o ) B AR BT AR SE BRI R b, i S KA BITs 1) SCAR BEAT )
FE o MPEREEIN Dy, R EBRERLE , A e A R RSB BITs 45 2 J7 il g 12
FAR HE 5% D € R 55 WIRLE 5 AR A28 m) o] L2 32 e AT 140 45 1) BITs (19 R i, 34 il
S A o A v Sk B 5 4N D R M AR AR BIT B2 58, X 25 WK 25 3 5 U W M A v 40
Zy w AR T O 2 S B R M bR o 4 D 20 W) A B AR BITs MR E o FEoRICVE H I AE T

(D Talta-Trading e Marketing Sociedade Unipessoal Lda., Tenaris S.A. v Bolivarian Republic of Venezuela, ICSID Case
No. ARB /12/23, Award, 12 December 2016.

@ JERREE—ZNERIBITH (1) (0) AW & F — R W BRI BITA 1 (1) (b) 4% .

(3 Talta-Trading e Marketing Sociedade Unipessoal Lda., Tenaris S.A. v Bolivarian Republic of Venezuela, ICSID Case
No. ARB /12/23, Award, 12 December 2016, paras. 189~190, 193.

@ Alps Finance v Slovak Republic, Vienna, 5 March 2011, https://www.italaw.com/cases/documents/799, para. 217
[2011-05-05](2017-10-19).

(® Rompetrol Group NV v. Republic of Romania, ICSID Case No. ARB/06/3, Decision on Preliminary Objections, 18
April 2008, para. 82.
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Ry SE BRI R ML SE PR A CH SERR BRI RN YA TR, HARYE R AR AT R
AP AR ) Nottebohm %, XA S #% ICSID kg dEsz, KA« BRi% A G EoR
AN —HEXRE AN S PR E g r B ( BRf, 2009 ) . Rompetrol v. Romania
% (Rompetrol 5 ) M3 FEINA Nottebohm F4E KT HAA NEFErh 0, @M T
25 v B A E o VT EL DA 4 v A 2 ) ) A R0 5 A R AR 2 R iR 2 bR vk B
25 ) R EE LN A 4R (B AK, 2004 ) o Niko v. Bangladesh & ( Niko &) fp i g
N KB R 7 IR OR TR A UE SR R Rl “SEBRA BT R M T AN PRI B SR ) A
BT i, KRR, ©

KTHEH " —WFE BITs £ HEEE X, RESTAERFEL. 7
BRI EEIN Ry, RSO IR AL E LRI R B BT ZRFIR, N
N7 A 2R SR T AR O AR T A R b, R AR A M R ] 2R R %
VDT A B BRI 0 SR K T e R AR, BN ST S S i B
MUE B ARSI XILAT . TART A I M R EE 204 BRI R . AE Talta,
Tenaris v. Venezuela & (Talta 22 ) W, HIFHF M H I “1E” 38T HLA
FELPRER R A, PR EEIN R BITs B “fEAT” — S A2 &b, MabZ
FEr T UMM ZAMGE S, B YR R B 5 a2 il R
T S V=B ) A = R I, A1 178/ =i R LT

WeAh, 7E Talta Z2r, AR EE A A A e i ) 7 0 BELAR B 28 m) M PE BT, | T
NEHEEHEEAEE A, R Ry A2 w) e H 5 0 By #h 2Z [8) £ 728 DT R
WHE SRR A S, ¢

FEAE A B A h R E R S EE N T & X, WFE CEAC Bb, fhk
FERH T RIELF I, B0 CEAC AR &7 4 FE AR B AL AT —Fh b i,
INH CEAC fEZEIM MW AR . "L b, CEAC Ri# 7o By I A Ak i
TAE— WA = A e B PR 2, TR i S8 v A T AR 2 DA A RO NI A T AN 2
FEATT — P Wi bR i . {HA, CEAC ZH) A it A3 Py G s S 41 17 AR o0 0 — AN S %
Ry BUAE R R 2 1 05 [ 20w O PR AR ST XY B O i R0 B K @ SRR,
GAER AN 5B A LR AF KR, ERATFEEML “RARZEKR" , fhEEE

(D Rompetrol Group NV v. Republic of Romania, ICSID Case No. ARB/06/3, Decision on Preliminary Objections, 18
April 2008, paras. 87~88.

@ Niko Resources (Bangladesh) Ltd. v People’s Republic of Bangladesh; Bangladesh Petroleum Exploration &
Production Company Limited (BAPEX); Bangladesh Oil Gas and Mineral Corporation (Petrobangla) ,ICSID Case
No. ARB/10/11 and ICSID Case No. ARB/10/18, Decision on Jurisdiction, 19 August 2013, para. 203.

(3 CEAC Holdings Limited v Montenegro, ICSID Case No. ARB/14/8, Award, Separate Opinion of William W.
Park, 26 July 2016, para. 20.

@ Talta-Trading e Marketing Sociedade Unipessoal Lda., Tenaris S.A. v Bolivarian Republic of Venezuela, ICSID
Case No. ARB/11/26, Award, 29 January 2016, paras. 149~150, 199.

® CEAC Holdings Limited v. Montenegro, ICSID Case No. ARB/14/8, Award, 26 July 2016, para. 148.
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TEH BLZ AR R ] CEAC 2P i i w5 22 57 i 7 KB AT 25 5

=, IR0 S BREX 2 AR A S i 1Y SR

H 08 3 AR GE [ 16 R 25 43 0 b AR S B B R bR o S s ) B A . BRI
ZAh, CAERRHL” bR b R SRR G R M bR ) S R A LR 3 R R IA

55—, & ] P R A E PR 9 B B E ASEH A . Woolhouse (2017 ) AN HTER
FE o W AR I, 38 [ R S M bR v, i R A bR v L S R 2 |) AR BT e
1B e H ST e, AR 1860 4F i 38 [ A i 2w AR 2 BN N i or . TE TR
(e NRIEFIE AR 7E ) BT E . 2w L 20 F AL BT £E H ok (3
P, AHSRIER AR REAT S B I B , AR E R Y8 2 bR 5 8 B I FHL
P % B 1) — 28 BITs HOBUJ7 B 0d v N B ST L& - A R ok, B TE
Jr R GE H E AK 4 2 B R A L B R AE S, R4 29 T 1] PN 7 B SR SR R 48 5
R, =M% BITs 1) “{Er” L ZR SCRRIBE R i A BE & SN e A iE M b tesh, g
—J7 & 24 ] [ P 3 B OR SE R 42  BK R Jy — T 4 2 [ N VEOR VR 1% EEK, T BITs
P H R SO R ME ik N “ERT” , AT BITs W “ERT” 2R EMR 402
] 6 ] P 3 B B AT B E 7 A0 SR R L D e] BB S 4R 2 BT ELEE A IS s 2R
gp—ZER, DN 4 2 1Y ] Y R SR AT o B P A B A 9 B E R E 1 AS BH T
T E PR AR R T W B AT 0 E . HeAh, A E R ) A A2 R AR K
AU AR ml A LR )T | 2w AU DL S 28 w) W 55 28 TP AR 55 7 T 2SR 44K
e S B EAE A A S IC L 5 LR T A — B Bl S, i AR &5 & 4wl AE
i geie (=B, 2004) o

B, W EHERIE Ry BT RA B R E PR T U e G 1 S B R A
1% [ B 4% 9% B B OR AP, SR, A [) 0 ) s 45 9% Blp g o) 45 W% 3 0 R 8 R R 4P R AN [+
WX R R ECRYEE BRI SRS I I 2 w) 25 4 e HE LA AR I BR A BT B B
FE ) S DT AR A 5 K ) SR 20 (9P XA T T RE S S B i ) " B E T
25a]” B,

TEAS ) ] 5% 57 20 w) 6 45 % BE AT 45 i AL e HE IR AR B kAT o (H R 0 SRR R Hb Bk
e 25 29 W2 — PP AN AR W B 7 5, B 1 B AR, L PN R T e [ PR AL,
FAREE A EA, AR BARANE, Aal ki &L E I E 2 I  H B
Bk, BT IR E 0 Pk IE SR 1B e AR AR Y BRI R A R E PRI R S Y, XL
it 2 A 38 28 B FEAL A AR, DA M AR S S5 T T Pk SR 2 Re s o ik i a2 (B
2014 ) o TE 4 a1 E PR AP F SZ B, Christoph Schreuer (2009 ) A 4 iE i 3
BRI R, 75 E PR3  Grim & A w0 EEE 22 HERLT 9t i 38 e #232

8=, BELSARHTEL A, B E L AR ST R AR 2 BRI AT R BRI
H Sk . — 2023 55 20wl F At 45 B 28w o O (8 2% w48 5 [ 28 w) e At [ i Sr Y, (H %
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T SEPR A W 4w o 15 [ 2N | B0 5 R 2 R S L AN m AR B ik AT — e, M
S B H E A EE 2 (5K, 2013 ) ZEEBRIZE A E b, W BITs WA FFIEM E |
oy o] LB B AT AT, JUHREFEA 7 B4 [5G BITs SUER . H 2013 4F 12
H ICSID J§ 7 DLk B ic i) 463 N RAEY, 337 MR R R v Jf o7 i 7 1 4 7 ;
SRR T 1CSID 2 Ah i) A 38 AL A% LI B Ak 38 22 00 2508 A S Wi B, % ) 20 ) ) M 7 i
2y v BEAT 1 BR 4% 9F G v AP AR 0 R W RE S B £ ( Woolhouse, 2017) o AL
A TEAE, AR EINE 4, An W EER M E AR, A A AT
X2 m) ) H R RE R A T B BB HoAh B Y, SR BT RE SR AR 0 R
TR, X AR AN JE R R 7 (A R R A 2 (R R SE PR & BT G R I R
HWz—.

M, ZEBITs iE AN “EEF” MEREARBR

TEZITH) BITs KB AAEEK, (HEME MBS . A, b, RE
W T HILA FTAs, XU FTAs MO SHREET, AR THRESE “(EH”
P RLE o H F 3R E P K [ BR A 0 G ph Boh R R W R CHERTT g, (H R
P T M E AT RE R B 45 0 A R I 0, DN S e R JEE Y A RE A
P IHb X — ) 00 {1 A5 FR AT R 7 o

(—) ZEBITs HiE AN “FEB” MERAREE X

RIS E 7 5 8 L R4 BITs IR /R, M 1082 %075 —4 BIT £4,
KECAZIT THSPHE = FIRE W EFENG 120 4 BITs, Hi 12 MEITHHE
B BITs F 2000 ELUG E#HEIT .

16 71 AN HCEAERTHY BITs o1, I 60 4> BITs {X 48 K “fERF” —ialm A4 B 5
HORm M, HA BITs X “Efr” EH THRMmOME, FE0E 1. o, fAE
B, 1994 AE R — % 5 2 T BIT Al 2011 4F v | — 12 2% 5] va 7 35 BIT 3485 6 B0
E T CSERRETTECR T BOR,

FTHRBEE, REARE BITs b R & XHEARGE—,

S, CAERTT 38 UMM . 7E 2004 4E R —2% 22 BIT gt i A
Fr” o, mIE SRR “registered office” (VML) , SRMii% BIT MlE “Wk
A, WA SOSCAE” o XM, — H 2R 78 E BR B 0 koo <R
R G A e i, N M G D SRS BRIV B v A

W, CAERTT AR CTEMHLT . 7E 2000 4EE— S HoAt BIT Ak AR
By MHL”  (seat or registered office ) , X FEHHAEFT A AT W

WL CMERTT BECRAME ., XAE 1998 AE P E—EE L0 BIT 45— 44 =%
FHBE . XEWAAEE 2R AE AT I, SRR LS F
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el B st 5 b b e N BT T A R AL )
FeAH, EIERAZ BIT (R0,

S04, BITs AWM E “HE” &Y. EWnid, FE XSS BITs H4&
B & SCHE R E , HE BITs AEIE T RAZ WSS, 2001 44 E—
FETW B BIT 6 T MM OB E , XL TR SR, Ui
G B VLS SR A A i o i 2005 AFE A E — S g5 N BIT 89 SChin Rk “ i
M9 SRR A AR “head office” () , 1% BIT Bl o SCHITE SCIR) S5 1R i, XUk
BITs IR Z BIBAGE —EI T “AERT” & SCIAE e

®1 REWABAEKREE “E B BITs RAEER

BITs % #k TR BRE T MR
T B—3EE BIT 1992 4 |FEAEE 7 @A SAEATRIIE A “ EIRE 2377
%ﬁﬁ%EWE—ﬁ%WﬁMBH w%#—ﬁﬁﬁ%i%ﬂé?ﬂ(@ﬁa&?
B0 M |4 E— e A % BIT 1996 % é’-‘&jﬁ%%}%?iﬁ F & E L H” (principal place of]
L business ) ‘ ‘
¥ & A= b A B — 5 AR R 2005 4 WA B —F ARZFHRANT A “EMPAR
2B 8 BIT ) (registered office )

NN PHE A AR, mE LA E A “registered
sopareqe| T AT EBIT 2004 8 | 6o | B BITAL okt 33, Ak IAN
B Ak | E—DiA A A BIT | 2005 4 | “E#3”  (head office )

PAHAEL P E—%E BIT 2007 % | “28] %3 (head office )
P E—I F 4k BIT 2009 4 | “LEATSGEMH”  (seat or registered office )

(Z) ZE BITs FiE AN “FFF” MEMNBEXK

(2017 FFEH R HEMRE ) BR, 2016 FEHE FDLR A &4 1,340 12F£ 50,
2015 FFHEFE 1%, HUIR IR 2EREE 3 A 2016 4 3 E XA % 20 B K 44%, ik
1,830 1237, Wk &ERE Z RAIMEEE (UNCTAD, 2017) . XEWRE FE B
R BEINEREF O REE, bk EIMEE HOEE . B &k E A E R
Y G v A R TE W AR AR X ) B, (HR PR ] K B A i AR R N
510 A A E 45 9 000 45 T AE A J5 AR A T RE T I S 04 1 B 4% 9K .

FE BITs Xt “HEpr” B0 R E vl 68 0 B [ 1 I o i U7 00 XS, 75 ol e 1l 7%
B E g AR UE B 15 A B bR A5 0 AR 0 PR A . AE I AN T A 6k R P e 1 B A R
PR G O, 0 SRR YR RE 08 A ACIE W A W A B [ S A ) A 3R 0 SR
KRG F vl R A 7 8 4 ml B 5o 2y Al HE [ E B 0 7 (R R, R IE &2 2 b
FEE R AT RE W PR JEUAR o T AR A [ bR X 55, 5 BITs B B 235 N ARAT
A P [ 452 % 2 B AR R P AR B T, B AR AR BEAT AR AR R
T e -5 B3k [ g AR 0 R LA PR B A B AR AP B PL 2

T BITs Hxd “Hefr” A AR L E o] G847 ol (1 55 — XU A TR B BITs il & >J 5t
AGE—, A BITs 19 “FERT” BE A BE %A 1% e L g BE 1) B RS2 38 . fE Talta
F, IR EE N B — S AR 48 L R ORI H I BEATARORE I 21T AR 40 ) 5L
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FEAHE 0 I 3 — S 2 vp B — A i HL AR S, DR I A R 2E 5 R 1) 2 R O A R AT
B H AR BITs H0l “4Er” & ok iR B8, mtE | R A LRt ik
A o REKE BITs  “HEPT” HLUEMIE LS aid 22602800, &3 EH &2
T 00 B B PR O P 3%, AHERRIh IR ZE S| HLE G B #1579 KRB T 8E .

(Z ) ZESEWHBERER S REN “ER7 B3 H 4 I8 3N

B, MWRAXARE KX AE" 0SS TR PR @ H R S E R,
MR Z AP RAEWFEHE “LRREFTERERT , WA BT % B R a3 4 W 2 A
FHr. HTHREARZ BITs FETE AL —, EE2H S CAFERAZ BHLE 5,
X H AR BE A TEERNARN, REZITH BITs B, KEoHE “mk
i, W LLIESE e A Ry , T BITs WIBLE “SCA R S EuE” o tmSEr Xt “x
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(2 Rompetrol Group NV v Republic of Romania, ICSID Case No. ARB/06/3 ,Decision on Preliminary Objections, 18
April 2008, para. 85.

FEIPRETS5WE90 2018 4F55 0 4 - 75 -



FE B 0 i pide N (B B 0 5 R A ) e

() 2% SO B EAT R, IR Ih T R I DU B o R VCE AR BT R TEN L, A4 A
25 W L AL AT ) 8 TR I T LU A & i i, {ELOSCRE B [ A ABUHLAS A& Y
TE M HUE 45 55 A BE AT ROIE B TE M B £7 25, 38 75 2 HAth S SCE 38 I LU BERS o i T
AT H By E I 3R S S PR 20 B I AR bR 1 B A R AR A T8 S b O R P AT
SEPRZE TR AR, B0 L T S AR I E W A BT 5 B [ ) SEBR 2 BT ER R .
7 [ bR B85 A, B VR 7 3 5 51 A A8 OR3P ) SR ) IE WA BT A SE BRI AR
SR A0 AZ OR 4P bl ke [ B 98 10 35, SN SR 098 & 15 £ 1 2 o) i) ELSEHR &%, %2840
AR AP 5891 108 AN 2 Bl A R R DA RE Dl A BT R B SE PR 22 B IR R AR E B UE W] o P AS [
P 5T 2 ) B A ] 52 B 28 3 K AR B PR HE AN TR] , 0F 48 e 24 ) B SR X A — 28

T 2R A s X7 0 558 B AR PR S, S0 BRI AN G P 1 H R s 0 SR By
KE ARSI Y BH A E AW, T A R e SEAT SCSCRRRE . IR P E A% S
IR WIS ALE SRR TR R, W — R A R Py A T, AR A B0 i
BEE 2N ROE L E 20 T ROLTEN R R, b E s R — A B
SCHY T YU 5 DX 53 T, BT E AT BT T A A SE PR IR R R

gi b, s X5 Rk 23w B 89 A E 4y LA SEIZ B 5 S, M S B bR o
5 FFHANE R (ICSID 22y ) H #8& SCRE R 24 45 B RN o Hy 4% e [ P 3 A B
BeOT ALy oo A BB W E R R TR B R CSEPRATTER RN AL —,
PR I 5 AR A AN FE U E T AT R bR o o Y ZROE A BT F R U7 AT i, b
FREE S BEAR A ARG [ 42 A ) UE 4 R R B0 R O T A w] L AR JE AR 2 W B4
SRR 5& 12 TR W 5 5% & B0 A I

B 3k

(1] ShEEE: . EERFALL M]. 5= . dbnt: dEstRsz ikt | 2014.

(2] HHEEK . ISR R 23 T SR ———2004 RIS EIEIBREZE 512y (ORI SRS ) iR IE (1],
HRBUE2ABER L 2007, (95).

[3] EEHER . EIBRECTE A p Pkt SR 2018 ()], 1557, 2014, ().

(4] 24 A TIBHINDIIE M), EA B . TRk e SO . b5t pzRL | 2001,

[5] ST - KRR, EFRFA (F)HIML Z5355E , g . dent - AEstRS ik | 2000.

(6] MM} . A FNENZ FEE MO (A N RS SME S ( RARE IR ) ) 55 ] ik
ek L 2015, (10).

(71 =R, 2565, OIS AL . EBRFAE M. st -t B Rz it | 2003.

[8] Sl . 25 w) B RIRLIN R L e—feik “MRANEI A | B ERBE (0], BURIESE | 2004, 26(3).

[91 BfE . B PRI Uik NS ORAP IR ) R (). T VUSRS L 2000, (9).

[10] 5K . IRAME R4 I E B 1 24w RS bR (0], BOR Sikdd | 2013, (1).

[11] Astorga, Ricardo Letelier. The Nationality of Juridical Persons in the ICSID Convention in Light of Its
Jurisprudence[J]. Bogdandy, A. von and Wolfrum, R. eds. Max Planck Yearbook of Nations Law, 2007, (11).

[12] Diehl, Alexandra. The Core Standard of International Investment Protection[M]. Netherlands: Kluwer Law
International, 2012.

[13] Feldman, Mark. Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration [J]. ICSID

FEIPRES50E5C 2018 4F58 6 ) - 76 -



©
=
o

Review, 2012, 27(2).

[14] Nerets, Valts. Nationality of Investors in ICSID Arbitration. RGSL Research Papers No.2, 2011.

[15] Rubins, Noah and Kinsella, Stephan. International Investment, Political Risk and Dispute Resolution[M].
Oxford: Oxford University Press, 2005.

[16] Sauvé , Pierre. Trade and Investment Rules: Latin American Perspectives. Division of International Trade and
Integration at United Nations, Santiago, 20006.

[17] Schreuer, Christoph. Nationality of Investors: Legitimate Restrictions vs. Business Interest[J]. ICSID Review —
Foreign Investment Law Journal, 2009, 24(2).

[18] Sornarajah, M. The International Law of Foreign Investment [M]. 2nd ed., Cambridge: Cambridge University
Press, 2010.

[19] Thorn, Rachel and Doucleff, Jennifer. Disregarding the Corporate Veil and Denial of Benefits Clauses: Testing
Treaty Language and the Concept of Investor[C]. Michael, Waibel et al. eds.. The Backlash Against Investment
Arbitration: Perceptions and Reality. Texas: Wolters Kluwer Law & Business et al., 2010.

[20] UNCTAD. Issues in International Investment Agreements, 1999.

[21] UNCTAD. World Investment Report ( 2017), 2017.

[22] Woolhouse, Sarita Patil. Seats of Corporate Convenience and International Investment Law[D]. Waterloo :
University of Waterloo, 2017.

The Determination of a Corporation’s Seat and Jurisdiction in International
Investment Arbitration

FAN Lu—jing

Abstract: Investors in international investment arbitration are natural persons and legal persons. The determination
of nationalities of the legal persons is mainly based on the criteria of place of incorporation, seat and control.
The determination of nationality will affect not only whether the legal persons can obtain the protection of the
international investment treaties, but also whether the tribunals have jurisdiction over the cases. The practice of
international investment arbitration is usually consistent in the standards of legal persons’ incorporation. However,
there are no uniform standards for the determination of seats, which mainly has two kinds of standards: registered
office and real or effective seat. In international investment practice, a company that invests as a foreign investor
may choose a seat that maximizes its benefits through structural arrangements, which may lead to the abuse of
relative treaties and in turn cause the host country to face the risk of being accused, and this increases the difficulty
of determining the seats of corporations as well. Therefore, the seats of corporations in international investment
arbitration need to be reasonably defined, balancing the interests of investors and host states, so ICSID Convention
could protect international investment to a broader extent.

Key words: corporate seat; corporate nationality; jurisdiction
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