X 5 53 5 blp o s A AR 5 B S )it F S

SIS
(B RO, 115 BAC 210046 )

B E. BRETH 509538 KA R IEFAR A 2 5 AT B ER T 5 AR AT 25 d Rk 69 B
R EE A £ B R R G AR RAEGAARRKIEERIFRE, RRLAH LEQ L43E
AIWACEAER E, 12 RE T EB AR B AERKIERF T @ AT BAF0 REME, SHHE
IR T R 209 35 BRI W 3h A%, AR RAE RIAL R A G0 I iR R 7 . WTO ¥
FRFFEF AT F A, @A CPTPP & F 7 F-HN] F= USMCA £ F K 5 A0 A K A 49
AR KRT 52 2 b BB A, FOEBENTFRARA, XKH &R EH LIRS
BWFREAMGHERZHE . ARTERRBRETFRASACE R TRIELAE, AL
AL BB R AR AR5, BB R Ak 09 AL BURPI SN, KRR A%
Bo® 78 SN A B AR A R 2T 0 K ks IR T

XA CPTPP; USMCA; %53 d-F 8 45 4B AHAL; NHEBK

FESZEE: D96 XERERIRAD: A XERE: 1006-1894 (2020) 04-0085-12

H T WTO W 7§ 55 iR B 65 5 A B, X 5% 5 P & (Regional Trade
Agreements, LLFHEFR RTAs ) ORI E o 5 52 5y #H 5 1 55 55 2 n)
( Trade Related E—commerce Legal Issues ) (iR H . (5 RKFEKREZRE )
( Trans—Pacific Partnership Agreement, LT fjFk TPP) YE KN — 4% B 75 55
N R ) BLRE HT A RTA,  H AR 2400 S il X I K DX 38 7 28 22 300 % 455 vl 7 15 55 1 %
BEEXREEMNZN ., EE 2017 FRE TPP 5, HRE 11 AELH7E 201843 H 8
HZ& BT (BRFHEKMEE R 2T E ) (CPTPP) . "CPTPP £ —4> “21 th4l”
(52 5 b, ¥ L EE R R SCRIN S K WTO BhE AR A Y RIE bR S B, ©
HeAh, 201849 H 30 H, £HE ., SWEAMNEREE (ER2MHSME) (The

EZ RS HRW, M AUIE RS RS BT, A, PEEG BRI B 5T 01, M AR RS il — i
BRI 5L, T RO R 2 DX 6 2 e s [ BB PO T B, RSSO [ BR 2R TR i
EEWA: ERESFFIS 2016 4FE—RIH “TPP HEG 84T A BT LI EEHA BT (BWHMS: 16BFX04) ;
TLH AR R H (PPAD) B BerEWr T iR o
(D Comprehensive and Progressive Agreement on Trans Pacific Partnership[EB/OL]. 2017, https://www.mfat.govt.nz/
assets/CPTPP/Comprehensive—and—Progressive—Agreement—for—Trans—Pacific—Partnership-CPTPP-English.pdf.
[2018-08-10](2019-04-20).
(@ Mira, Burri. The Regulatory Framework for Digital Trade in the Trans—Pacific Partnership Agreement[C]. in Pedro,
Roffe and Xavier, Current Alliances in International Intellectual Property Lawmaking: The Emergence and Impact of
Mega—Regionals, Seuba, Geneva/Strasbourg: ICTSD and CEIPI, 2017.
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United States—Mexico—Canada Agreement, L TF{FR USMCA ) , B fER (db
EHM A S hE) (NAFTA) o Frihil8 T R 5 =W A A . DR FTA TR
55 2% A h Bl Y R - R 55 R AR SR AR B B ik L B HL R 55 v AU AR AT A
JEA . CPTPP HL 5 55 ML FI USMCA %05 52 5 JL 00 v 5% 11 B3 7 Ak 1) 37 ik 855X
X ARK RTAs B -7 55 15 AL 6] 5 77 AR R 52

—. HiEAMUEBNEESAR

Fifi 5 78R 8 2 1) |l R S5 B SR SR R B B BB 6, B AR 1 bR T [ N Bk
% M e R AT, S TR S50 0 R WU UT . TR R A A R
fitth kb AR 2 4G 2 i BE . B Ak . RSB, R S8 B 1 3k N B ) it D
AEHLE H A S TR S5 0 R R . TN A e MR AR A, RS
SEFEAILAG) BB AE % 1) S5 it B0 40 A b Ak 1 it

HE AR Hufk (Data Localization) AWJZE X H—, 248 % EBUF 8 53K
P AL A ) LI 0 ) A 2 e A i O 12 TR O B 55 N 1 R 55 2% b (AR Ak e
O ) o TAOETEAS 1A B8 DX I 2008 T DU B0 i M — B, dnl DU &% 3] 5 —A4
R DX N 1 A B B R AR R A B T, R4S [ OGS S ) LG D Al 55 AR e E
T ASCAE T L A A U ] PN ) D) % A R R S L P A ELIE P P 2 1) S R L (R Ak
Hinbg e ) (BRERS, 2019) o ACHITIRE — 25 A ik .

e 54 A AR M AL SR B T — RV R BURTE I, F 55 WK

(1) RAEYEARACBUR . Kk E %N, ol A Ak 2 505 57 5 1 KL,
5 55 A5 AL K b 0 B A7 A U A b b B RO BEL A & 38 1 5 WL R 45 kR ) A
F (BRUkMESE, 2017) o LLSEEhE 1) [E R 58 20 5 B0 A< H Ak, Ak B4 7 i
BEURE—Fh “AHFEMIERBEL2ER, ERE THFRHHNER” (BEFSE,
2018) , WREM B FE R 5, S EHRME “E/RKF4” (Balkanization of
the Internet) . VSEE BT A Sl H— 1 RTAs B 50 735 S MU0, 2T 28 ik i 55
Bt A H Al 28 gk g i 23 FEUE A, M AE DXk v 6 2 1T BR ) A ] 5 S A 4 AR
M ) %% 7o 88T 4 BRZ H W 5 T R S5 o) R R P A, B — /R RTAs
Hh AR G E B A AR S5 RCR P A D e L AN L A2 s ) [ SR A s R LR A T EE .

(2) SZHRPERA AL B SR o o 13 55 SR 0AS /0 i ] 58 D) R R 5 4l A Ak, B e A
T EH, EPEA A TR 1O A0 R A R B R B A HOk, BE AR
Al PR A 28 R (D BRFARI I 5K 22 45 FRIR, B0di S A S 5 b 07 Rk .

(@ Albright Stonebridge Group. Data Localization: A Challenge to Global Commerce and the Free Flow of
Information[EB/OL]. http://www.albrightstonebridge.com/files/ASG Data Localization Report September 2015.pdf,
[2015-09-20](2020-03-18).
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2018 4F L (EH R W5 IFEAMIRE ) )2 1 58 R 05T 5 5 BE 22 5 it -
Wl L EDEERVENE . e H ORI, B O R S o) i I B U 2 i BR ] A
BOPE 7R oo A TSR, v [ A 2 ] ) o0 2 o D8 R B, s L RS R T A6 B B0 K I 5 A%
PR

= HER AL S R FA R B R B AT

Hoe T AR RSV I R 32 I G o vV R AR D ) P AR B IR PR AL R IA R, BARIA E
$2 B 37 B0 HE S Mo Ak v R R, AH S T S AN R A A A R FA T T A T R A Y AS ]
vk, JFHERR 1A R0 5 18 A AL i s A (S 15 K A b Ak i A AN A7 B R i D T 2R

(— ) HERPELRIRETBHER

BB AT R oy S P 2R R AT R PR AR R B A% i S A e R
P E L BRiEEH B % (Data Protection Commissioner v. Schrems I, UL F & #
Schrems 1) ZH1 57 5| Jit B¢ .

2014 48, B MR 00 2 5w vEOK R %2« it 37 W8 T (Maximillian Schrems) [n] % /K
2LH R B (DPA) 1238 T — 4y 5 % Facebook & /K 22 1/ &l (8455, FRAR 3 R v
26 [ 2 e R B 0 2 1] A R U AE A 2 R A 08 B M (4 . G R BRI B0 4 R R
N3 5 A, ANl Facebook 5 EEE K L2 mEEN H G1F, WilkiEk 1988
AEFIT 2003 4 (WAL (37454 ) (EU Data Protection Directive ) 2 2000 4 ( %&
AW ) (EU-U.S. Safe Harbor Agreement) . “7EWIZRiEBE 2 RI)G, i
LR EBIRZEFEEG., ZhEaikE AL, —HANANEREEE BRI ERE, £
Pl 5% 2 4 J R I 30 ) 225 ) B 1% 38 aok KB A I3 B ) A 00 AR 4 AR o U i) S A B
BARIZBE AN X PP AT R BT % IR 22 0 S8 VA VLR R i, H XA o) 81 A 26 0 B K
R R REAE N, R R AR R4 B 1B .

TE 53 B e T 0T i R A i R I, BRBERR 2 mH A 7 (Rl ) 5 (R
B4 ) o BREEEBEIN A, SEEEA R A R AR LAY TR 210 2 05 f2
FEH AP, A A 25 B R VE R AR B 5, B IR AR LR . P 2015 4
10 Ho H, WEEREMER 7 CLAuEE L) V5 BRI 10 38 [ % 5 B i A =0k

(D 2018 Fact Sheet: Key Barriers to Digital Trade[EB/OL], https://ustr.gov/about—us/policy—offices/press—office/fact—
sheets/2018/march/2018—-fact—sheet—key—barriers—digital. [2018-03-15] (2020-03-22).

@ S[2016] IEHC 414 (Hi. Ct.) (Ir.).

(3 See Written Observations of Applicant 21-23, Case C-362/14, Schrems I, 2014 E.C.R. 6[EB/OL], http://www.
europe—v—facebook.org/CJEU_subs.pdf. [2014-08-26] (2020-03-24).

@ Commission Decision of 26 July 2000 Pursuant to Directive 95/46/EC of the European Parliament and of the Council
on the Adequacy of the Protection Provided by the Safe Harbor Privacy Principles and Related Frequently Asked
Questions Issued by the US Department of Commerce, 2000 O.J. (L 215), p.7~47.

( Schrems I, 2014 E.C.R. 81~82, 93, 95; Charter of Rights, Article. 7.
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TR B RLRE o VAR SRR 0 T e R, 2 A HE R T T AT N 25 1 46 B 2 R B0 B
BB CERABAR R84 ) o P22 Al B Y e 28 ol T ik e L B A 2 1k AT
JEZHER L EEYE . SR, %R AR FuiF 4 Al AR HE A 9] 453K ( Standard Contract
Clauses, LI F iR SCCs ) B HAb AR () /E AT RERE B, B2
Rkt (BafAfEPriL ) (EU-U.S. Privacy Shield) P&, % il § £ 4 iF Schrems
LR i ) 8, I fo e 20 m) H AT UEH HGESF 1 CRRALTE PRl ) BRAL CRA J5 0 A4 7K i o
2016 467 H 12 H, FR¥MZ 514 (European Commission) &4 T % TF (FRFASE Bl )
fR Pk RE L Ak T O HE R T Xk B R A A 0 S R . CRRIZEZE T £ H
AR B Aol R, AH CRRAAE PRl ) HE R 7z MR, B CRFAE L) A
oy A PEAE T —FPUE B SR B T R 05 e 2 PP R AL, HAE H TR E B R 5 %
P EFEJEE N 2 0] o ATERE FETE I N 2 w] — R CRCREE fR P48 4 )
5 26(2) T HLEM IR FTE 0 B IR FE 2 FE i) SCCs. AR, 7E F 308 M) Schrems
T o, il B B0 o) X 2 R R Al M P Y T RE .

4k Schrems I Z )5, JifiEF i 0rin] DPA $2£38 758 My 4% if, Fi%E SCCs WA R,
ZEWN “Schrems 117 . DPA MR¥E W HHE RAP 48 4 ) X e B L ) 78 40 1
BT . masdhitat, RARER (BT ) P8R M AR I ke, (HTEZ
IR =2 e 5 1 5 B TR N i A I AR X 2 S K ) A R e 2w, B TR R AR e S
o VEB/RLESEEEME TIZEN, FEA T DPAMRE . RG, BRLESE
Bl B DPA #t SCCs M AR EM #de . SR, BI/R2Z @S LML E 23
AVEE RN, RO RS %S T EIA SCCs MFELE. 2017410 H3 H, Z/K
2 S IE S Schrems TR AR ERE . X SCCs WA ks T g . ©
BT 88% WA EEH SCCs M NE s B LR 21 56 [, e 229 B 25 L0 52 31 0%
ks, @

(D McCann, Fitzgerald. Commercial Court Affirms Legal Principles on Admission of an Amicus Curiae, Lexology[EB/
OL] https://www.lexology.com/library/detail.aspx?g=8be84b34-c0b7-4a66-9542-fdde0db0e269. [2016-08-03]
(2020-03-26).

(2 See Communication from the Commission to the European Parliament and the Council on the Transfer of Personal
Data from the EU to the United States of America under Directive 95/46/EC following the Judgment by the Court of
Justice in Case C-362/14 (Schrems), at 4 COM (2015) 566 final.

3 EU-U.S. Privacy Shield Framework Principles Issued by the U.S. Department of Commerce[EB/OL]. https://
www.privacyshield.gov/servlet/ servlet.FileDownload?file=015t00000004qAg. (2020-03-26).

@) See Commission Implementing Decision of July 12, 2016. Pursuant to Directive 95/46/EC of the European
Parliament and of the Council on the Adequacy of Protection Provided by the EU-U.S. Privacy Shield, art. 1, 13,
C (2016) 4176 final[EB/OL]. http://ec.europa.eu/justice/data—protection/files/privacy—shield—adequacydecision_
en.pdf. [2016-07-12] (2020-03-29).

% Draft Decision of the Data Protection Commissioner 62, Schrems II, [2016] IEHC 414 (Hi. Ct.) (Ir.) (No. 4809P)

® See Commission Decision 2011/497/EC of June 2001, 2001 O.J. (L 181) 19; Commission Decision 2004/915/EC
of 27 December 2004, 2004 O.J. (L 385) 74; Commission Decision 2010/87/EU of 5 February 2010, 2010 O.J.
(L39) 5.

@ Lee, Matheson. Understanding “Schrems 2.0” TAPP[EB/OL]. https://iapp.org/news/a/understanding—
schrems—-2-0. [2017-10-03] (2020-04-01).
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(Z) EERFERAAR

S B 5 SR AR R ) o) — B R SR A 22 IR IR A K 2 W %8 ((United States v.
Microsoft Corp.) o "HREFHABETET . HIE 1986 EEE (FEMEEESR) (the
Stored Communications Act, SCA ) , 3&EBUM M 24 & 75 8 B R0 5 Ik 55 w42
A AT A 3 [ 55 A i) B A 2

2013 4F 12 H, EEEKFVEALER (FBL) a2l 25 m X B 7 1L B i A4,
TSR ER 2 ) B 55 B AT % 0 ik R DG I H - R A A At A B . BRI A B &I
AR R G ZK g TP dekEN L S, HiZH P BB A G TE
LT % IR 22 BB A AR B B B ot o TR Rl Bk R T i A A SR BT A HARAE B
H % SR 7 v B R A S BRI AR 1 P B ) i A A, B E R 1986 4F (7 g
RS ) B AT FZ AR IR 1 Be o 1) AT A7 o 76 55 [ B A B s, B4 Bode 74k
HibrifE” o AR LB 7 XA e A, A (FAE S AR ) AU T %
Bext “fEAELERE AMIR S5 EO(ERT ERHEES . TR E I, M AT L&
N o A N 25 BT 7 36 [ T AS A N 8 A7 I Al % 7R 2%, B e Bl b 8 b
(e /ANEIRVA s

ML K EURERBEHER U H R, JREUE (ARG ER) AREE LR
AT 2 [ AR 55 136 07 1 8 17 i 7 A R 0 i . @55 ik B i (ARl AE R %)
B FEE SR AAEEAE N ERL, F, BN S R FA L . BT X
B AR SE PR AL & 72 % /R 22 804 H oty (Irish Data Center ) , jEFE#E B & HZ /K
kg, WA EREEE, 2017410 H 1o B, mEEkpMEETRE. “B4,
M (EEBEIT M) (U.S.C) 5818 B4 2703 1A ME , RO HL - ME A i SR A A7
it 76 € 55 A0, 306 28 1) B, - R A A I i 5 % 20 1] K R B AT 72 A3 vl - S A2 2

20184F 3 H 23 H, EHEE&HEHZEE T (HBSEBIMEHENELRZ) (the
Clarifying Lawful Overseas Use of Data Act, CLOUD Act; L FH#H{(=ER) ). (=
HRE) MBIET (FEHEGER) . WIRA T CHdnEh iR, e £
B E s Trb, BRIA B Ol 32 [ BUM RE S B2 N 2 BR & 1 B, {XAE DB OL T
A, i EAGI MY R /N TE A B 22 LB o R e E (£, 2016) .

@ Andrew, Keane Woods. A Primer on Microsoft Ireland, the Supreme Court’s Extraterritorial Warrant Case[EB/OL].
https://www.lawfareblog.com/primer—microsoft—ireland—supreme—courtsextraterritorial-warrant—case. [2017-10-16]
(2020-04-02).

(2 Warrant to Search a Certain E-Mail Account Controlled & Maintained by Microsoft Corp., 15 F. Supp. 3d at 222.

@ United States v. Microsoft Corp., 138 S. Ct. 356 (2017).

@ (BER) F035 @ DFHMALUF AR “RwlfE , ICREHME SRS EERREEN, R AE R MY
FRIEARTITILE 0 LS5 BoR, RAF . il BUEREAMAENE . ISR EHAMER . 7
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R HESR, ERBUFHmAMm 7 — M ES, BT AR H AL L
I, HOBUT7 %68 35 i 1 25 1Y) o) @ 5 A AT AT SE B 4 i, B i ik BRI ML R A8 154 2 0
BEX. 201844 H 17 H, Skl Aok bl EE G & u ERikbiEE . BAREE
N 1B 1] T A A 26 R ik % 4 0l 1 22 TR BURF — 300, (R SO0 U7 B AT AR s .
Ab, 3B 1 58 G ) P 0T BE 2 0l A 36 L AE Schrems 1T _FAY B B35 00, IR0 6 1R B
JEF 2K %ok R B o ) S B i, T AN A BR B L DN BGOSR R T AT LUAS &7 B A
b o) SR R R A B G

(=) ZaxiF

b R AR Tt T R B 0 o B R S RS E, AR e S R R
23 PR BT U 1) 38 [ 2> W) AR AN R 0 P B . R T X T R 2 4 A A SR
i W < 1IN 0 i R/ B B S e N B S Uy SR st S SRR /N DAY T A & 1 T N A N E
R B L, DLfgEn) 35 POE I B EEAE B . WOR B A i AR, WA F s B
i S iE M (CBRAVEN L) . SCCs BUH A fEH T H, HK, BT a) =
SR BGE BRI AR B B A YO, PRI A e i 4 N BR B 7 BEAE Schrems 11
A e, S CRRFAE PR il ) o Pk i, s 2 B0 4% SR Al 2 4 A ok, DL O
S b0 EE A Ak

BEHE T &, XA 00K LU Fp oy o e B i A sfk . (1) BUE M Tl %
WAL HN ) Bk i R AR R ALE . (2) Sh¥uk H i o BB ) 4k, Schrems 1
Schrems 11 7S B gty 4 1 D 8 A 38 [ 75 B FA PR AP J7 T AR AR 22 5%, DR B B 4 1 55
AR AR Y, i ek T8 s A b . BbAh, BF SCCs Al CRRALE B ) 3 LU I
1) e VEbRE A BL A, I, SCCs IR IR CRRAAE Vrill ) Tk Pk, JF
B e DL S R e B AR R, Rk, RESEREE (el hil) Rt T
— Ay, HINSR SCCs Al CRRAAE PR ) HE— 2 Rk, F 36 S8 1 A RR L 2 Ta) i 3L
AR 22 S AW AN . SR s m) 8 — 2P gl 7R AR A R e, ROk B
1 0 i 78 i A PR S PG R T U ) X BB . 2R LT L T S S0 AT A 7E TG 1]
SRR P4 BN A e B, PR T Al B B AR A AR B R A RE T, BRI T R
ALY U 0] Z 4l

IARER R EBE N E SCCs Fl CBRFAE ML ) Tosk, EEWLAMA®ER: (1)
i I 57 SR B AL R AP LU R BRI bR s (2) XPECR R T AR HAL . TERRSE (R AL
Prill) A, EEME ST, IR &R ORI RS, DL g ek RO A R
AR ER AL ORI . 25 R B 38 B BN A SO 09 R B, ] SRl A KR RE AL i g

(@D Jennifer, Daskal. There’s No Good Decision in the Next Big Data Privacy Case[EB/OL]. N.Y. TIMES. https://www.
nytimes.com/2017/10/18/opinion/data—abroad—privacycourt.html. [2017-10-18] (2020-04-04).
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FaFhfPr . b4, 1IEMN DPA 78 BiAE Schrems 11 H )P @ FL R e Ai0KE, ILANA
e IS0 ) R B SR B I S B, IS S AR S Ak o 2 A 2 K I A AE Y
JEOU), TS ) 38 T R T R ST e R, SR 38 ] 4 SR T R A SRR, A4
ANEREBE . P, EEBETENMEME HEEREONER T, ERAR L
WMEZIEY, Wik NGESENAE

Wb, MR %2 MEORE, 2B ik &R 4l 35 B 32 2] b BRCHE B R R BR A
B, 7€ Schrems 1 2 )5, EEBIT T (SPEHFR W W) (Foreign Intelligence
Surveillance Act, FISA) . iX2&{R3 44 5 Rk ¥ 48 4 Fl GDPR Fr 4 4k i R 49 4 it
Y, EREdEE.

=. CPTPP #1 USMCA Xt £ #& 7 tth 4t 59 BR 1 A% 51 5]

EH T RS, B3 b, H5EN, EEEAMA . B . S
M EE A SRS E, BEEMHEAME K &R DU, R UNCTAD & BR, #
220164 4 H, 2RCH 108 MEFHIE T EME R E, BE 30% 69 E KW
AR A SCTEE . i bR 5 5 vk b [ S8 % R B A Ak ) @ 2 e, P
AT [ 5 AE B0 I 2h Ve B T B A B A G o s R B R

16 TPP iR A, SEECHAEF AR E ML FE2ERE T H S e, FkAz
B ) P 5 B8 W A s TR R ROIE VG 25 L SR G I R R e S ] DU a0 B ) 2L
P H A NAG ORI, F 9k AE S 5 A8 Il 3 W 7 TR T BUR B 200 3 R E AL
BT EER BT R SEENER A b, #3h TPP Bk — AN “HTREE”
BN BEG LR NSRRI A R R et E (ERB, 2012)

(— ) 21t &g A4k FZE 1k 58 5 2 F IR

CPTPP 55 14.13 S 28 b st il T S 0t AR Mok, B T 15 5 15 B0 4% A [R) %) 6]
ANGRER, B FE T “HiE A LBUK HER” (legitimate public policy objective )il 4h,
RURSAARISE AR 22 2, HICIR AR A4 b F SO 208 SURR RS, 359 T 725 6) 58 FA fl 2 7R 22
A SO S T Ay B iR, DR I OX SR 5] AR AE TE (S 45 CPTPP 2% 1k A48 7R b Ak 55 3K
BV B A T SV E R AR R AT . A0 FL . CPTPP 55 14.17 525 11 % il 2 FF A1
BT R AT A s & X R P2 &7 ( mass—market software or
products ) . P R 3EEE LB RE, %A R AR T AR B A E 1

(D McCann, Fitzgerald. Commercial Court Affirms Legal Principles on Admission of an Amicus Curiae,
Lexology[EB/OL], https://www.lexology.com/ library/detail.aspx?g=8be84b34-c0b7-4a66-9542-fdde0db0e269
[2016-08-03] (2020-04-05).

@ CPTPPHE 14175524
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USMCA 45 19.12 VI B — 4 CPTPP 45 14.11 (2) 5254 f ok — I 14 &% ot
AR F PR, BRI ZAh, MR USMCA 45 17.20 55, B4 —F A ER K EN
N B B B A A T Rl S5 1 A i, UL AR 20 05 1 ON R Y R G R 4 B
B 89 H W 7E T B 2 58 i EE 78 38 17 B A5 2 3R BORL T Ak B B8 A7 Al A8 T 55 B A g A
i B 7 B R0 3s . — T TR AR (b g il b B U A H Ak o 6 4 2 7 ELER ATk Y &
JBE AN PR N Rm. RET DEFHEE T A PFENREE, HERERY
IR e (EE, 2016) o

CPTPP WL TR 452 17 J5 5 USMCA $U5 52 5 247 ¥4 W 4 25 1k i 55 4 it A< o Ak A
A% (b 5 ) 2 IR AT, X 4k ik S5 R0 AL A G S b Ak 1 i AR A P TE L BU SR I
BHERRAESN, M TR FTA B FRSSETAOAEN “6iik” fife, EEB0NS
e H G Y X 8k K 22 32 0000 80 358 0 b 51 ON X — BN, Sk ok e v L R B R U ™
WG P . XSS CREAZ T SCEKAE — E R bR BRI ) 35 FE BUA Al A T K S
SR KR ER, SRl E (SkFUEE, 2013) o XAV EEREN FTA %
P I I A TR S WO R 2 — (Avril, 2002) .

(Z) ®PIMAGEEERRD

BRI T A NG B & LAEEAREYW A, HARRANAGEE T AR
MU WE . 78 FTA H e B 06 SUSE R AR PGP i ) 82—t N NS FL, G4
I T B B AL AE B . B Y AR DL A SRR, ©

CPTPP i B AR R RUEC R (3 b vl , YR EEAVER B & Z 0N . EMNE
HARP B AR GIB), CPTPP B{h 45 249 J7 ¥4 o A [l A ) 09 e 25 1%, G0 4% ) WS A 4%
SBHNE, B %I AT R A R R i 3 ) ek, RS ) g E R e

USMCA 5519.8 4364 6 #O “ M AG B ek 7 B4R E , HZ2 M T(APEC
FRALHEZE ) 12013 4F (OECD FRFALRI AN NEIE S i ah e/ ) o« EEIFRA S
DIAEFFZ T RTAs (10 TPP 45 14.13 45 ) ARAELE USMCA it %40 77 i 35 9 5
Ak BE A A REK . X T CPTPP I i, USMCA MM AGEEARY RE T “ik
PR F" AR, IR T EN R bR,

@O USMCASE19.125 M . AR —J7 AR L SR hlE i o 7 T B A S B, WIS ANEE . WsZis sh i i
N S S5 AT A AT 7

@ CPTPPSE14.11 (2) FME: il B J7 s BEAE 4 15 R i 3 00 N BUET Jlk S5 1, 4024 07 7 S0 VI 5 B A4 4
(R IOON ISP

3 Robert, Wolfe. Learning about Digital Trade: Privacy and E-commerce in CETA and TPP[EB/OL], EUI Working
Paper RSCAS 2018/27. https://ssrn.com/abstract=3188158. [2018-05-01] (2020-04-06).

@ CPTPPHi14.8 (2) FMUE: 842 )7 BRI S (4 7 5 55 P A AN B IR e 2 . B S AS A5 B
PRI B IR AR L R v, 5 4 24 O I RS R BRALA A SRR 5 O B 7 IESERELE . O B, —
A 24 77 15 R I AE AR, PRI BR L . A NAF BB NBE I 2R A Tk, W R BRFARIR T TR, SO Al
Xt RRFA S B ORI SER Y i e, DI A A RE X 55 7

& CPTPP%514.8 (5) 4.

E PR S5 2020 4245 4 /) - 92 -



FRE B

(=) GFEMNLHEERBEIRGS

CPTPP L TR 5B T Al USMCA TR 5 &1 B e #EE bR 52 5 At 4k 09 5 it
&gy E LA A LBUR HbR CInERI AL, 5 A e | 20 HE AR sk
) M EEAT WS ) AL 1) AR 1
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On Legal Issues of Data Localization and Exceptions in RTAs

ZHENG Lingli

Abstract: Data Localization and privacy protection of cross—border e-commerce are emerging and unresolved
issues nowadays in the field of international trade law. Although the two cases, Schrems I and Schrems II as
well as United States v. Microsoft Corp., did not directly create data localization regulations, they highlighted
the irreconcilably different approaches of US and EU to data privacy, and eliminated effective solutions for
cross—border data transfer, thus made data localization the only remaining elastic one. While the future of WTO
e—commerce negotiation is unclear, the new RTAs represented by CPTPP e—commerce rules and USMCA Digital
Trade rules prohibit Data Localization and forced disclosure of source code, which has potential to form a model
of global cross—border E—commerce rules. Cross—border data flows and data localization measures should be
effectively regulated based on data types effectively, while legal public policy exceptions being defined in the
future model regional E—commerce norms. This is significant regional modernization of rule of law to bridge the
fragmentation of cross—border E-commerce rules.

Keywords: CPTPP; USMCA; cross—border e-commerce; data localization; public policy
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