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PR B H O E R R MRS R B —, R FH IR S RS R

EEBN: A, EE R REE R WL SI, WT IR SRR I B, T BRI R
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materiae ) FAF, JELIE M. =, HIEA (DMAREAN) £ B4 EE
R”, WREA S — T4 2 (ARE R ) E M ARRE N2 5 —4 29 F (39 3 BRI
B RS AR s, i AR R S g R R . ok XN EE” (ratione
personae ) ZAE, FRLLEFE MR

X T D) R A A BH B A L A A ) Bk bR, H & SR IH RV R 0 [ R
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E PR 4S5 2021 445 6 #] - 48 -



FIve H

AR PR P 5 % 2 ) B BOR 32 #3032 37 FEL B p . ( JUHR: ICSID ) o B, $ewt
HAE R H BN T AGE [ AP BT ol B R AR, ] P 450 9% ) 45 A2 0 41 e ] B g3 b

. BFELNEF s EEF E =

R4 ICSID 222955 25 4558 2 ZR T ML 1 “ MRl ™ brifk, 35 0% A 38 52 e v 2
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B AR 2 A5 A VR AURN 142 ) 422 42 1 1) 55 5 o) R

(—) S ELlNp “IPEESH" RE
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B G B TR IR AN BT Al R B A 2w PR #E . AE Ok ICSID X NE R B2
P, ¥R AF A UL B WIS bR i o H [ BRECTE LR ) AR R WS AR COE R
B &G, Bl “TSA Spectrum 2 @ %7 AWM. TSA Spectrum 2\ &) H faf
2295 N A A I S T B AR A ) A i 4 9 Aol T % ARr 22 23 ) ) AN Sk BT AR A
B RRFAT . AT A IR0 I R - ST T BT R E ) S R A Al RE 7 0 B AR E BT B
PhFIE K7 1% A0 5 0T Al A B A 22 vk N 45 T e A B R S ] R Ao, HE A [ 4 T
ARFERUE? AREBFFS ICSID M EREER?

B T ICSID 2 25 %) “AhbE " o bR R AE B AR E , B DLk 2 76 v 2 o i
NEFEPAEES S BIT 1 LI B E , BF4EHR%H S 40E E E 14
TP A 2 AhEYE T RS SOVE R, LRI S A b i A 4 I RE A
S, JFURRE A T R A E P ) A 2 AR HESR R E R NI EE . F 2, W ALM
FEMY CHME R bR TR 4 S BIT ML e JF 8 R LA . e SR,
R A5 A B8 S RO A L A ) b o ) A s SR ) SR T s S — 2L ke 2 1 S )

AL BIT ¥ “AhE G & Lo “SA&RE AN , IR “mH7 KA
CHAARAE A MR o PRI, A H A A AR 0 b R A S A s
Hil” B ER IR, (H BIT JF R 8 & 4% J5 4 19 30 B AR € 75 e 24 2 6 & (ultimate
controller ) , SRHEYE T & MATM 7 SCPrm#s il EIBR4vE Seerh, 85 2wl R m
A IR AR Z W By 7 A T B A A 3 A B il ), G LR 4 W) ) 2 BB AR
BB B AR R ) 482 i AR i 5 B . A B AR R AL 7 AP, AR SO AR 48 AS ] 1
AR B AH B 53 #T

(D TSA Spectrum v. Argintina, ICSID Case no ARB/08/12.
@ Mclachlan,Campbell,et al. International Investment Arbitration: Substantive Principle[M]. Oxford: Oxford
University Press,2017:367.
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TEA iR

% p % 52 B b /D B AR AL ) U E] N “GAMI FE 9 A ml IR B VG RFR” 15 F)
KB GAMI % A m)h — R EE A w], WA EVTE GAMSA 2471 14.18% M IRAL .
EL (AEEHBRRGE) BB “BARIRA MR ST AR 36 6t 28 v 8F B 52 A
RHE, R R SV B BUR AT AR E T S8 L0 w6 2 P B T 4w I A 0 RN A
PR Ny, 0 25 VE B Y W) WY PR I B0 E L4 A8 B M AR 6 2 W) OB 4B, B i S
EE L w Ve R DB AR R IE R AUR], BARR T PR A T R E O R T S R i Ry
BeR sy B,

1 “EE CMS RARSHE A T R EZR” MRk E [T A 508 A 89 JF
T LA RE . 1% ZE b i SE R 40 w) R BT AR AE R AR AR A A ml I DR, A I T
29.4% WAL, J5 44 4 26 [ R0 Bl AR 3 Y BT [is) Bl AR X8 BORF 322 th A 3 i R L AR 2y
] B 72 b 6 13 2 00 0 S R AL S A BB AR JR AL . AR I AR VR e AE b Ak, BR
Ak BIT 4 29 805 18 3 49 9 2 52 J7 3Ot e I AR 1), 75 D) AS o7 B ) JEL 32 37 A & O ASU R
B fo i DB AR A RAOE E AR, CNEBRSEERE, BIT M HMET (R Fe
WG R R ARVEACE AT R I A5, R E — A &% BIT (9“4
A" A B R

=) BEEREEETHNRE

JBE AR 2 B ) 4 B A 4 o) AR 0 R LA SR AR R A A R AU 5 — A S A
ZRT L A S ME CEE ST WXy, B O LA w3 9 4
WIILERE 2, GEZEERCR . XMEL TIREE —RAS HEAERE R LA F
7 2 30 o 7 A ] 3R P Sr A M2 W), R AR G I 4 R S 2 ) BRI H bR A W, G

(D Lanco Int’ 1 Inc. v. Argentina, ICSID Case No. ARB/97/6, Decision on Jurisdiction, December 8,1998.

(2 GAMI Investments Inc. v. Mexica, NAFTA Case, Final Award (Nov. 14,2004).

(3 CMS Gas Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Decision of the Tribunal on Objections to Jurisdiction
(July 17, 2003).
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WS BIT il “B & &, HEBRARARBOE TSN . (HIn R e R
6 98 3 P77 B v 0] 28 ®) HLTE B R SR 2R B, RS MEA R Ak
XA O T B AR R Y AT URA B R A ) 4 w5 R 3 S T O S LI B
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P b L B R, S B B R R NG — s R SRR AR B B AR
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FO bR E B, REETES CEEET BB T BIT BRME, bR
L%t BIT B0 5E A R PR . P IndE iRk R A Rl R IR 7 o, b
JEE B AU i L o ) 5 B 2 ) 6 R B SR R . AR B b R R4S W) R oh I R S
Fi24 7 (Nomura Europe ) ¥l 3F ¥ r T2 M99 A 7], JEESE v 8332 T IBP
DT, PR R % VS W BRI AR . ARAE A 22 B v ) BIT B9 “HER %7 E X,
Ay 42 b 5k 7 ) i A T 37 0 28 W) B AT BIT W F AR, TRk KA Rl EA R
P56 98 S U077 A 0 O AR A 4 22 00 v A S, R O o R E T E LR AR BRI R A T H
A0 22 [ BB A R . PR, ISR BIT s e A R i HE4s SO o, BIVE A E
AURAL, A SR LA AP 3R S . BRI, BIT Wi B 35 .46 455K T 5% & 0 i
Ve e ATE SIN YA

BE AN, T R AR RS AT G IR AR AT B R R, R
75 4 v T ) 22 5 A 0 20 2 ) B A B, T S ) R B AR B R AL 2 AE BT A
T AT VR R ER" o, S 2w BT v 45 = 00 o ) 25 ) g T AR EE Y
FAR Y H MR AR . %R K, EERBTRE BIT R AIM 4% miE T
ST B A R TR, I — SRR T BIT Ha v, a5 b
ST B PR ER ) B e 5 — 4 24 1 R S DA B, W R SRR A e It
e 2 B S RN (BT 84 W) ) R S I ) B U O A R T A REAT A U B
3 A R A R R A, B R AR L B, R S ) 4
REFAL, @

(D Saluka Investment BV (The Netherlands) v. The Czech Republic, UNCITRAL, Partial Award (Mar. 17, 2006).
@ Id.para. 241.

(3 Id.para. 229.

@) Azurix Corp. v. Argentina, ICSID Case No ARB/01/12, Decision on Jurisdiction (Dec.8, 2003).
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G o wl o Je PR BT AR GE B 5 AT HOH 1 5V 1] 145 Bk 55 2 Al 05 B 55 S i 5 1)
VIl A.G. AFAHIZAT AE R 7 BIT M2 E R E . MhEfEFEah)E, PIRE
AT A.G. AIJFBCA BHESE TN FERMRSGAw], Hodamid b i) 24 ] [4)
PPN LA, B LUHAS R BIT W0 S04 098 00 th 42 VA 5 el HARRIEE I,
VO] 715 BUIR 55 28 m B9 AN LA S M B (eligible ) M) H2HHE, AR 40 1E8 12 R Bl AR S
ZATH) BIT, A6 “4UTH” MU 04K R0 P Az i il o7 XAE D B
ol B, AL ] A0 W R A AR I S ] B LR R AR A A, P R R
NPT HGE B HTAEF B, MERIA TR A R ARBIPUTT T ALG. A F TR

I FOR AR AT el R BL, AR D E R R A W T2 2 R R &
SEP R BIT Hp i 10 08 1A A ol B0 B 4 e o) 2 55 T AR ER R ), Jn TR, B AR
AR PRASL R R AR A PR B

=. E£IAE PP a6 48 5 58]

BIT WA S 498 & sl R VR AU ) L B0 i T [, PR T A 9% b 4% 5 [
) ENSARN, PrUUBAR I E B R8T 300 b (0 46 29 1 . P B0 8% 3 i
I 2 )2 08 2 BEAT A BT, T PR AT S R B R R BLLLU R AR O -
(1) BB B AR BG4 A EEFE; (2) BERARAALEERE, @
PR IF T 29 I 5 (3) BRI S To g 24 15 1 45, fH o) Je AR i 24 el el 6

S5 (1) RSO0 T BBEAR SR AL 58 (2) PO, BRI bR
EAHURL, HMEREEBAR F O — A58 AT, R R B0 R T =R, B
PR B PR T REE B e, ERR ORISR SRR B 5] B 1 A A E
M SEPR g bRiE . B (3) PSOLEON 2%, KRR BB TE RO e

BIT w4 ) £ 75 48 5% 3K B0k B & 42 1 2R 2 0 SR O 30 0F 4k, iz 4K B e or

(D Franz Sedelmayer v. Russia, Ad hoc Arbitration Tribunal, Award (July 7, 1998).
@ Siemens A.G. v. Argentine Republic, ICSID Case No. ARB/02/8, Decision on Jurisdiction (Aug. 3, 2001).
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M &b 55 5 0 B T TE L BRI R o 1% AR B R R O R 2 W) N 5 H i ST i AT S TP
MG Z, 75 00 2R A A e AR B R R R . SEBRP, AR B E A
T AR 40 2 AN N B B A B i) 45 9 Al iR O, BT HERR (9 5 R J7 4 [ B
(nationality of convenience ) FRFFRL R FlgE . KT R 1 F 48 53K 0 SCBrAEH
AR IFAS I DA s A 38 TO A B BE A U i AR, (H S R B0 0 N 4R 20 SROfE
VL 57 B A5 AN B PR EE 1 328 . WA R0k, R i 48 553K 5 B RE G ) TG 3R
i 8 S B O ) A B OARSR — B, SXCHRPR T ARGE B DL A RE R R ) L A AR
EE P HE N ) EX R RGE R BT E RGP SN E Bk, (H A R R E
W HAE A R ) BB B, (HAE A S L AR AP AR R R B .

55 ) 4 H5 408 55 3ORH OG0 ) RS [ BRase 9 i) “ 549 4kik”  (treaty shopping ) ,
RISR 7R A5 50 A R S 9 -9, 38 i o0 A8 20 w) [ i ook A R I 450 98 4k 2, ik
AR 5 R 25w [ R E N R R RN E . — S, EA IS AR AR
o & A G, AR DL i o AR ] R AR R SR A IR, S WS Bl R T
2 7 B B ik A5 T D) A5 350 0p 3 i AR 48 4 g L Pk, B R 0 A G 49— A R LA
P B AR i ) Sk P bR i . AE R AR (£F) BT o, WAk (£F) AnlkE
fif 2L T — R A A, AR 8 I % s 2 w30 W AE 2 N LY 58 8 ]
LI 22 5 2 N BB BIT 0] Z5 N B b B0 32 th S5 290 5K, T & DO 1 A 3 e 42 HE 55
B SU PPaRk E AR I B FEALRT A, I ENZ A W) ) T A B JB) K A AR R A v 2 BT
MWK S A FKREY” (legitimate corporate planning ) o 2

UL, XPRRAAE KA S CRAPRET RV LR, H R B AR LT
s v EZHT, O RN S A R W S PRI BE AT m) SR R AL, D Jm R B
AIRAZAT WA A Ap 3 E 4 % o ol o) i 4 0 D ROUITT 5, A 45 % e i T R S A
AR T R, AR RE R B OE NP D R R AR AL DU A R, H 0 T oR 7R o AR [
J& P e AT SR R IR TR B, A AT RE A I R, IR SRR Y S
20 SR HEBR AR U 2 4b

M. iR 722 3% B E A RE 63

(—) BREHESEEARE
FE] B 9% Wi A IR FE A% % (round trip investment ) 498 4<H FE 55 N ) B 4R A\ B 1%
N IS AR 5 A% R SRR H )2 &) (special purpose corporation, SPC) , RS

(D Mclachlan, Campbell,et al. International Investment Arbitration: Substantive Principle[M]. Oxford: Oxford University
Press,2017:382, Ampal-American Israel Corp v. Egypt (Decision on Jurisdiction) ICSID Case No. ARB/12/11.

(2 Mobil Corp. Venezuela Holdings BV v. Venezuela (Decision on Jurisdiction) ICSID Case No. ARB/07/27.

(3 Lao Holdings NV v. Lao (Decision on Jurisdiction) ICSID Case No. ARB(AF)/12/6, Pac Rim Cayman LLC v. El Salvador
(Decision on Jurisdiction) ICSID Case No. ARB/09/12.
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LU 4 9 45 SCIR M e 9E B 5 (4B 3 i 508 ) %47k, 3% ICSID &4
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AR, J BRI R B IE N 4R U SR R T AR I Y =8 5 DL B N R Y 5
PRECR RN, B3 “#IFARHEZ” (lifting corporate veil ) , LB HiH AR
54 1CSID i () B 4k o X U7 Th SR ) [ Bk 2261 &1 “ Tokios Tokeles 43 1]
W w2R” 5 “KT Asia A FREE iR |

“Tokios Tokeles Z&” Wil K 4% ¥ ] 55 A< 3l [ 43 ) K Sr b 56 55 5wl 2%, %%
B & N Tokios Tokeles 2wl R B 55 o 22 4% B B 7 T 37 B8 56 09 A0 98 Aol , 17 1% 28 W) X
FE 5 5 22 T SE AT B AR A, JE PR B B 22 B % AR ik AR W AT, &
#{ Tokios Tokeles %% @)%t H o] ICSID {22 E bRfP# . “KT Asia 2”7 i) BIT ¥ K&
fof 2 5B Wi P, HIE N KT Asia 23 7] i 4G [ A 5% 50 30 31 10 2 7] %2 5 F
ff =B w], ARG IR BRI T AT v B, o DR AR GE ] B0 6 IR R AR B i T Al
) 6 it T 77 A2 2 4

(Z) R FAIZYG)

e b gAY ) % ) K “Tokios Tokeles Jf BT MR ZE &7 . W1 | B i, Tokios
Tokelesg 2w R 55 o 2% 5] [R5 37 T 37 ) 58 9 52 b 44 e i 4 W28 v . B AT 37 K % [
%A A 5 XORFE S v 22 ST | — R &V 2w Taki Spravy TR 4EE . G
W MY, Tokios Tokeles 24 m) LA K 56 5 & v 22 Z [a] (1) BIT Sy 48 X & v 22 B )fF
PRUE TRV, REZAAER LR w2 REREAIES S F BTG,
AR FRE 2B VLN, AR ST R S8 I S 2L AT BIT ML, 40 20 [ Y 4
" WA BIT W FEALF], ik Tokios Tokeles 2 &) &SI B H IF B A FHL., {H
i 8% JEE /D A 3R B A B AN ) UL, DA Sk AR JE N T A 2 b ) 4 R R AR OR TR
TER2ERAFL, RIRMIE BIT MR EME, Tokios Tokelesg 2> A) 1 GE A& id 4%
P H, {H ICSID 2 2 ER B VE il I 2 K A T — 45 24 [= A 5y — 45 2 1] ] )R 2 )
WISk Tokios Tokeles 23 H) A MARUFAL, ¥4 3 ICSID 2 2 5 — [ 5 4t |5 =] R 4%
TR . %, %R DB A — S e, U e A R
1) 3% J2E A P R4

(Z) REBERNEERERN
KT AGE E R NFES AN L SPC R PR W AGE [ 5, B8 4 % A GE [E BUM I

(D Tokios Tokeles v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, April 29, 2004.
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EEESUL, R IR EXT IR PRI YT SPC MY B 5 6 R H 0 4 B ar b bR, X T
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Sy EVTHNZS T JEN, 3 R [ PN vk el T A B AN WA A N O T A — IS, IR ok
5 31 ] PR 4% 0% Aok SE B SR A, AR m A BR AR JE I ey B A, FESE B, DL E
i 3 % T R e 4R W A L O AR B B IR A e B DL, R e S A R S e L

AU = S YN T B i Bl = BT il 5 B 1 N S AN B o a2 | B B P
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H., AFREAWEETE OB

AR AR A T L B b B AR R B OT AR B, {HAR Bl A B RO AR B R A 23 7R AR RS
DA S B 7R 0] 68 ik i AR [ B ORGE B APk BB Y, B AR B9 T2 IR 2k T
BEAAF A BB ER, 0 BEAR W 20 W) R BOR 480 227 % BE . BEAR T2 W) ( Aguas
del Tunari) H A7 B F) 4 W F 8, H 55% BALH 5 — K 1 8] 22 7] International
Water (Tunari) Ltd i, 1999 4F 12 H, %) 2 w) 45 g 37 1 T S 3 25 2 7 5]
FIRRGE, 2 T S5 Ak 2 A W B 22 55 1Y) International Water (Tunari) B.V. &
AT . 2000 4F 4 H, BAK T4 W) AE AR GE BRI AU RE 20k, B S B LL 4 22 R
B AR T 0 BIT 32 il bR Ab 3 . VAR, 1% S 000 B S bR o i BLA% 307 20
A BE BN E B 22 Al I B . PPN R, R R AR A RS OB R
B e B AE T B 55 A S A i e), SRS WA B AR B A B R AR AE 1999 4E 12 A, T B F
TTREAELE 2000 4F 4 H, BT LR LK E S AS B ) B T2y R, FkIFA
SN AR D RAL . @

1E “FBoah /A mlRBNEGRLR” H, R EE SCbr oA 808 T UL EE I, %5,
AR TN W) S5 AR B AT A K AR AE AR [ 25 N R AE MSCRR AR LA 2R R i AR B T 5| & i G
ui AR G, AH K AR TE AR G R B AR R i A, PR E S X A RNk, G A A

(D Augas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s Objection
to Jurisdiction (Sept.27, 2001).
@ 1d. paras. 329~330.
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@D Mobil Corp. and Others v. Venezuela, ICSID Case No. ARB/07/27, Decision on Jurisdiction, June 10, 2010.

(2 Phoenix Action, Ltd. v. Czech Republic, ICSID Case No. ARB/06/5, Award(July 24,2008; Camentownia “Nowa Huta” S.A. v.
Turkey, ICSID Case No. ARB(AF)/06/2, Award, Sept. 17, 2009.

(3 Amco Asia Corp. and Others v. Indonesia, ICSID Case No. ARB/81/1, Decision on Jurisdiction, Sept. 25, 1983.

@) Suez, Sociedad General de Aguas de Barcelona S.A. and InterAguas Servicios Integrales del Agua S.A. v. Argentina, ICSID
Case No. ARB/03/17, Decision on Jurisdiction, May 16, 2006.
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1. BERERKOFENR

SO B I BIT 458 P47 v v o) REEAYG NSRRI, H R BN RME KR
FISEEVH BIT e 7 5P . B 0l N ol R4 9% e i 312 A2 A< 38 1] 9 1] P 7 B
B K P AL 1CSID % [E bR F L ae , (H bR A —Fh e 53 2 & Rt . HHk i
PRk se b, 39 E AR VR ) )RR S AT el e AR e R U O T R AR AR I o
WF 2, B EZ RS L 2 T HCHE 09 A 8] 4 72 2 005 22 1% 1 453K 10 SE PR 25 2%
BoAEE HERAEZIF, EHENMERFZLZIR. HTIRROAE, %5 E
B Ak 32 1T R R 4 < 25 350 A6 i P T AR A A 3 JEE 1 S

2. EHHBRASER

LA ZAF Y BT AR E E BUR N E — 17 AN AR T RE, RS IR
HOHBEMR M E TN IEE ., WAE ER “Sempra JFFHREZR” Fl “Camuzzi JFPTHREZR”
b, R E AP A0 BE AR Camuzzi FIMEZR Sempra HEETE 5 B AR 4 B ) 2L Al |,

(D Suez Case, Supra Note 23, para. 23.

@ Sempra Energy Int’ I v. Argentina, ICSID Case No. ARB/02/16, Decision on Jurisdiction (May 11, 2005); Camuzzi Int’ 1 S.A.
v. Argentina, ICSID Case No. ARB/03/3, Decision on Jurisdiction (May 11, 2005).

(3 Lauder v. Czech Republic (Final Award) 9 ICSID Rep 62; CME Czech Republic BV v. Czech Republic (Partial Award) 9 ICSID
Rep. 121.
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(D Sempra Case, Supra Note 28, para. 5; Camuzzi Case Supra Note 28, para. 32.
@ Article 33, US model BIT 2012, i H {5 B Fe 22 PR AR FEE A
(3 Article 1211, NAFTA; Article 17, Energy Treaty Charter.
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The Confirmation of Investor’s Nationality under Personal Jurisdiction in
International Investment Arbitration

SUN Nanshen

Abstract: The problem of investors’ nationality is one of the basic conditions for the investor to file an arbitration
against the host country. The claim right of investors is based on arbitration jurisdiction, and exercise of arbitration
jurisdiction conditions upon complying with legal requirements. Therefore, the attribution of investor’s nationality
is one of the basic conditions of arbitration jurisdiction, and there is close relation between confirmation of
investor’s nationality and claim right of investors. The confirming criterion of the attribution of investor’s
nationality will decide whether the claim right of investors can be established. Since ICSID Convention makes
no concrete provisions on the meaning of foreign control, arbitral tribunals will refer to provisions relating to
investment in BIT and make good faith construction on the meaning of foreign control under the Convention when
examining the nationality of applicants. The investment arbitral tribunals tend not to make restricted explanation on
the meaning of owning or control under BIT with the opinion that the term of investors in BIT includes the investor
indirectly owning and controlling corporations of the host country. This article discusses the disputes relating to
confirmation of nationality in jurisdiction objection from aspects of arbitral jurisdiction requirements of ICSID, the
criteria of foreign control and actual operation, attribution of nationality for round trip investment, the change of
nationality for corporation restructure, exercise of claim right and parallel arbitration, and concludes with analysis
the disposal principles and arbitral precedents for nationality confirmation under investment arbitration jurisdiction
at the angle of classification.

Keywords: international investment arbitration; personal jurisdiction; nationality of investors; claim right of
shareholder; foreign control
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