PEVEA 15 A58 [H i ot EURBLIRASC 1
R ARSI

B T
(RBUCFERERE, WL #UI 430072)

@ E: ISDS Lifhuh] BE & L A7 B IR T F9n MR AR B T B . IR R A B 3] ) Rk
HBHEEZY, WAELPIHEIL S, *TE5ISDS Lifs g @ibk s, §
WNEZE P T LM AR ISDS AUk — B Fe 2 28 M B2 75 @ 6945 A A RR R4
Eitk 5 R e itik. & T ISDS Lifhidl a4l Fikit, 2 IR AATEVERE S
AR LIRS FRARE. REBITFI D EABUTRFRGKRE, BRAE
ISDS B E PR ETLAE, FHR bl REWGBRZERTFHAH £ F. A % ISDS
LM EN SRR R TEFRRTESERSE “GTE & AR
F 57 EAT BRI T, R dm sk, ISDS L ifAub B EAR A LIRS M T 9
EdEL E AL 4R AP BRSO B S AR IR A AR BB A R B AT R . R
P xSk BT B K BB E T 69 N30 IR 35 T m vk ISDS iR AUk BE A R A A K
BHRGBEMENIGED

KER: HAHF—AEEFRME; LIFAE; — B0 AR LA

FESES: D964 XHEtERIRAD: A MEHS: 1006-1894 (2021) 06-0060-14

—. IR H

0 B — ARl E G g g (1SDS ) AL A b 1 bR 35 9% 4 2 BG4k B fig D 7
A AR W 51 Ao i B FEAEEREE N L ZN ., @152 RAN
(OECD) 2012 4E MBI 7R, 93% HYIE PR 9 b E €15 ISDS 4k, "B HE %
Ik g2 (UNCTAD ) (2020 4E ISDS Zfh: FLE5HIE) Bn, BE 2020 4E)K,
BT E BRI P B S22 00 ISDS AT i 1,100 &2, ®4F ISDS LR K | 1SDS
ML T2 B B9 ] B, X5 ISDS 1E 24 M A LI AL g fE ML s L s 4 2 , =
15 7 24 L K AT 7 45 9% S il D b 51N B RAILE R g e AL B T R —

g b, @ EURPLEI A AEAE 21 ke A 22K, EE (2002 ER 5

EEEN: B, RUKRFEEREWT B, RUREEREGEbEBE K, Poerm . BReEitsk; 7, &
DURZFEFB I LA, BFE 71 E PR ik .
EE¢WE: EREARGEETHERIH il @ERENEWI” (BH%5: 17VDL021) .
(D Pohl, Joachim. Dispute Settlement Provisions in International Investment Agreements: A Large Sample Survey[EB/OL].2012,
OECD.https://www.oecd.org/investment/internationalinvestmentagreements/50291678.pdf. [2012-12-14] (2020-08-12).
(2 UNCTAD. Investor—State Dispute Settlement Cases: Facts and Figures 2020 [EB/OL].2020,UNCTAD. https://unctad.org/
system/files/official-document/diaepcbinf2021d7_en.pdf. [2021-09-06] (2021-09-20).
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TRBEZRGER ) M, %IEAE S i H 4% ﬁﬁ%ﬁﬁz AW #sr C—A b
B B82S R HLAA LU (5 57 5 P 8 f R i — B50p ™ o VI R4 e oty (1CSID)
T 2004 A 7 AL ICSID B RN A TR, 32 B80S b IR LA IF85 B H T 58
T ICSID 3R H N TCSTD Bk I F 40 0 DL K2 364 [ 1] B 57 5 7 2% 5145 ( UNCITRAL )
A LI B ) R, P H X S iR A HOR BE AR LUK 52

2013 4F, BRMZE BiA 1 k3R A& R BLH] A 59 1 e #1835 78 1t )5 25 3T 0
AWML T 2R, 2017 4E, UNCITRAL & 75 = T/F4, #t ISDS
) o] BE B T R A, LﬁmmﬁﬁﬁEﬁ%AﬁkuﬁoEm,%$iﬁmmm
R, FEFER LK. ¥ LRI CBEERLE BRIE S5 2 & vk —
ﬁﬂ%)%ﬁﬁmoL%Kﬁ%ﬁ%iﬁﬂ%%ﬂﬁﬁmrﬁmlﬁﬁm #:ﬁ
BLAE) 8] 5 2 25 07 T 60 B 223 5 B it ) B, 2020 48 7 H 20 H, 4= TAR4LEA4;
T2 EEZN T LIRS RS, B EAT T BRI SO T SRR SR B LA
ISDS EURHLI B HEN T — AN B B, ©

bR 45 9% A #OFAS T B T 80— 1R E AW E B . ISDS ZAT AR AL P
Wbt phak o ARALA PR T, FFAE I £ 0l DU B bR 4% 0% G i 00 PR ALe) LR
%ﬁﬁa%@ﬁﬂ%L%mumnxl%ﬁ%UaH%MMﬂ“Mﬁ# SRR ZAF(Li
et al, 2020 ) o BRAPFRER) B FERIEN T, B FHE AT D THCE R IR &Y
P [ R A5 U A 3, R W RE AR A A5 U A (R B4 T B B N i R L R AR W G i i R
ML 18 Ak 542 22 DR 45 1SDS B RALA SRR XME T 8, [ 2857 ISDS L dl
RS R SR B AR R, MBS ZEER, &E L WEEA RN BUOR %
SRR . AT ZE SN oK & e e R B RSG5 e . A IRMETE)F”  (Chaos)
B sy ( Cheng, 2020) HITAF R AUEZ A

Z. oz —: %37 ISDS LiFMIMWIERE R

L) —5 M (consistency ) FETE (correctness ) H& 5 in fift e ML ) K A 1R
B PEm 0 (X%, 2009) o M Franck (2005) BEik$EHIEYSEBILE, B2
% I1SDS iR BET ol b —Zc: . MERIEAO TR, LR #% % b #pe &/ e i) I 1

(D Bipartisan Trade Promotion Authority Act of 2002, 19 USC § 3802(b)(3)(G)(iv) (2002).

@ ICSID Secretariat. Possible Improvements of the Framework for ICSID Arbitration (Discussion Paper) [EB/
OL].2004,ICSID. https://icsid.worldbank.org/sites/default/files/Possible%20Improvements%200f%20the%20
Framework%200f%20ICSID%20Arbitration.pdf.[2004-10-22] (2020-09-01).

3 European Commission. Investment Protection and Investor—to—State Dispute Settlement in EU Agreements[EB/
OL].2013, Italaw. https://www.italaw.com/sites/default/files/archive/Investment%20Protection%20and%20
Investor—to—State%20Dispute%20Settlement%20in%20EU%20agreements_0.pdf.[2013-11-26] (2020-09-1).

@ UNCITRAL Working Group III. Possible Reform of Investor—State Dispute Settlement (ISDS) Appellate and
Multilateral Court Mechanisms[EB/OL]. 2020, UNCITRAL.http://undocs.org/en/A/CN.9/WG.III/WP.185.[2020—
01] (2020-09-01).

(5 UNCITRAL Working Group III. Appellate Mechanism and Enforcement Issues[EB/OL].2020,UNCITRAL. https://
uncitral.un.org/en/working_groups/3/investor—state.[2020-07] (2020-09-01).
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RER BT HEAE T R EIHE, I T 228 016X — B ke 4 ) &8 0 A

(—) BX—HMHEMITL

— S P ) B & 1SDS b iR AL o 55 Y B K. Franck (2005) il i L 42
Lauder £, SGS % . NAFTA 5 — RANEMHF MU, B PR4 9% ik ve i A
—ERMAE 3 AT W (1) AW APk XS T R — 4 2y b i [ — bR T A
it (2) RIEAE L WAL AR EE X TR — 258 . [H— Y4 FE 0 AL 35 9T AL
FIER T ARIBZ5 18 (3) AT AR B 5 53R, A [H) fh 3% 72 2045
THR SR 0 B YRHLA 8 5 S Rl DL i B bRk O A i — 2ok S el wUH v, o
i E Y T fE LA EEE .

— s Tk —FOPE A 5 Franck X IMME L, YHWA ¥ E TN 1SDS ik
ok —sHEnE R BE, B¥ENRN, BREERELTLREMN, —EBEN
AN—BR BT — AP PR RS T E I 2 “ K ( Constain, 2014 ), Gill( 2006 )
WAy, B T ILASRR I Ah, [ PR3 98 h 38 kb I ASEAE — B0tk i) @, RV & 7E 1]
MIERBE R A, B — B IE I A & A . A D WA 2 i K &
B G S TE I — AN AR G — R R UL . B N BT AL ) B AT
Wi thE (BIT) BEAREME, HEFREFE IR CEE—ERE LR 7Rk —
;e AIEERN 2L R T EZETTER (Schill, 2009) . Stern (2019 ) #
2INK, A—HBI G & ISDS B2 e, Y7 g4 1kEr, ISDS Wase s L.

A KON — Bk ) S TR 15 LD, HAS A B R BLA S i e — S )
1)t o Paulsson (2008 ) IAH BRI FEARER RO — Stk m @, Bbmr: (1)
E bR P ih R & — A g, T IFSARIBAERBRILIN; (2) HEFLEHHEE
Gl E SR, Mk GRS, IR IERE N Ty (3) —SERRAR ) &
i E) . Appleton (2013) TAh, HIBL— S50 55 ) BT AG AR JR 78 T 45 % fh 3 22 R i i
i PR, AE VR AILAG) ol PR e M DGR R IR BB F, R R KT ISDS
1) A PRk 2 B R T A ST B URBLAY L A OR A 3 OO0 B B v R B AR AR B
FE PR B VAR IR — B R A R ) U7 2 AR RN, — Bk In) 8 58 4 wT L
WA WINER R E I R AR R E R AR A R AR 0 2 5 DL Rk E
ZRERE ML g, EIRPLEIASE | AT CHES, 2009)

— o T — B M T IR Z IR FIAT . A EE N, EAEEEFEK
EURPLEIME DL G 5 — R T R A b o, A EL 2T AR S SR T 1 T A 9 R

(D Joubin-Bret, Anna. Why We Need a Global Appellate Mechanism for International Investment Law[EB/OL]. 2015, Columbia
Center on Sustainable Investment. http://ccsi.columbia.edu/files/2013/10/No—-146-Joubin—-Bret—FINAL.pdf. [2020-01]
(2020-09-01); Huang, Xian Yu and Cheng, David Chi Yu. Protection of International Investment—The Study of Establishing
Appellate Mechanisms in International Investment Arbitration[J]. International Review of Management and Business Research,
2014, 3(4): 1819~1827; Gantz, David A. An Appellate Mechanism for Review of Arbitral Decisions in Investor—State Disputes:
Prospects and Challenges[M]. Vanderbilt Journal of Transnational Law, 2006, 39(1).
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R I A T G LAY 5 < SEB)7 AH v 58 ) 1) @UFE 47 300 ¥ JF 4 W 0K, R AE
SR PA I 18 S T A R R A, R R B A A R P Zarra
(2018) FE—H 4% 1SDS HL il 187 15 49 — B ) 8143 S P9 30— 5t 5 /03— S0tk 1)
A, PR B A T PR A O ik Ak N B — St L i AR — B S e 5 E B ik A
U AAE Z B ) — 2 B PR VA IR AR — A E G, B e LRLE
KA N B B T R O ) — S 2 T AR — B . Arato (2020) S —
JE T — B ) BT T A 2RI IR IR Ak, R — B X T A 5 W A 3 4 s ke v D
REZ, (HA BRSSO T AR T2 EH AR, 5hrifE (standard ) 18
Fo, XHREO (rule ) B MR Bk LIRS AR — SO0 FEAE . CHIV Y, ARAS T A F 2 IE 1
# (FET) . worfkE S %4 (FPS) %) A br iy LA £ % 55 (basic primary
obligations ) , I HEfFi#E (MFN) . AFE 550K REREMN (secondary
rules ) XA —HMEZREEM, FHE, —SENSNRBEREERAREENSS
RGN N FREA A, G0k FET f# R0 A — S5 0L FPS B /™5, fig e — 3K
PRI B, — 07 75 RKAE R R0 AR 2 v — BvE i) RS R 98 M Y SR AR EAT
FERMER FE— B R, H—rmWTFEER G B R RRk e 2%,
BT BRI IE R X R ORI T R 2 —

(Z) BXEREMITIE

HETH A ISDS LR PLGI e B o5 — E BN . HEFHES — SR WA 7E —
€ 6 A AH SOR B IO ) ) 8, AHEE T — 30, UNCITRAL T AR Ak i 0 P 55 o0 &
3 O 0 A BE T A A v O AR A 2 T Y R B R, 24 R T SR A R
e S, IR AR B 2B S HR T ICSID ERHLAE, A 2 H B A F) 3% e i) 141 B
2, R O IZ A R R A R R AT RE ( Walsh, 2006 ) o R T
WatE S — MK R, Feldman (2017 ) T #4545 46 ( Denial of Benefits ) 5%
HAECRERE RS2 ) (ECT) M 5 4E ECT Mk b 1 pl i P 2 AR AS I B4 ) ) 4k &%
INATEG AR RN FRERAEBL 7 — B 5 &5, mH b LT e g — Ak ihng, B
T — E0ME 3 AR RE AR IEHE M . {H Sardinha (2017 ) Ay, 0 by — T 6% e 2 705 v 1
WIXER), HERa A AR, 1F % E bR T 552000 R R B0 H AR, 1 FET,
AE AP IE . A FETE SO PR E R AR R E A A E, BRI, H
Sy u] B J7 30 i R4 0 Sy AT dik .

(D Schreuer, Christoph. Revising The System of Review For Investment Awards[EB/OL].2009,University of Vienna. https:/www.
univie.ac.at/intlaw/wordpress/pdf/99_rev_invest_awards.pdf.(2020-09-01).

@ EIEE NN, PREAERGR EAHUN T RO, BeRMS R E S A2 o TERIE RN, SR E A L i S
T 10 25 e 25 1) 1 P B AU AR 5 T A o B, i ) 5 2 Al I R AR B0 b e e e AR — S T e
BB, X PTRE AL Rk %5 5 o I T AN T I B, R T AR & AR I S R AR i T R R S IR

(3 UNCITRAL Working Group III. Possible Reform of Investor—State Dispute Settlement (ISDS): Consistency and Related
Matters[EB/OL].2018,UNCITRAL.https://undocs.org/en/A/CN.9/WG.III/WP.150.[2020-01] (2020-09-01).
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P & 5 AGE I o g e b ROLEISCR B o SRR . — A SCRRGEA

2 EE AL B Z g A R A 1SDS AL i B 1R A2 T BE M OEORIE . A A
H1, WK (ICSID A%y ) M )P — € E L 2 A a8 EH, 00T 5o 0 3k
Tk, R T8 52 F£55 1 FE R PR R IE R SRR R, BT
ISDS EifbLAA BARTHNIG 1 2 N XE, HAK A —NFRE Ik (Schneider, 20135
Ngangjoh—-Hodu and Ajibo, 2015) . HWAZEH NN, & L IRPLAE PP 3L 5100 9% it
FAE T FRAMFREM R BT, BSr BRI I A — & B 3 & &k P 1 o i 1
(Laird and Askew, 2005) ., Luca % (2020) K T MM &, AR IE#HK
ISDS Je il AL & M Z D B3, RIVIE B b ) BH 5 ol o b ol A HESR % . B URPDLAAAE
i BE R e ) — BOvE 5 0T B U B RE R E A AIMEN , BRI T A RS, b
PRPLA 5 HE TR OC R 0 — A SC B PR 32 b e AILAG) W 38 o0k ] B 2 12k 1 e g e B

(=) BX&BRMEERNEREERITIE

@ EIR LA B IR EM RS NE LR 84T . Clapham (2009 )
N, AHEE T T 3 B e B HE TR PR T 5, 50 9E G 0 BT K B R R TR AR
SR B EN AT PR R AP R S| O, AR IR e B AR PEA PR AR
fH Cate (2012) WIAK, #HE MR G FMRAFE, wHFMRD EEZIDGEE T AL
fp gk, AR TE AR R LS AR SRR, B T Ay Rk Ah, R B R SER I R Ik
B R . BRI IR E AR, s EURHLA R BX AP I RERY R 7, R
JOPEFFAEN Y B BN . EAEEN S, BIVEEAE R SR, X T &R
PER G WA TERG N, B 5 3 ok R ARG S I ERALE], ACh H AL EE
e B A BEVE L A RE Ok B BRI AR T 00 SE RV, B/ BRI D i B R A 3 R e i) A
25 A 38R 7 RO 3 W A FI52 0 ( Carreteiro, 2016) o

LZREE RN ELE, HiA %50 hE AR “—RER” ATH,
MOEA e LIFHLEI SO Bz — (H %, 2015) o FEie & LIRS 4
PF AP R T REA kB, A BRI B B L & 45 ICSID fh kR
FRAE K, FEARH o 2] 4y )20 %, 5 1CSID i H B 35E M Bt, &7 ICSID L iFHLIg
(I Z AT IER % . VH Zdrate % (2020) A, EIFHLEA ISDS #2557 #
B 2 m 75 R MWEN . — T, LR AR o R R U ROsE R Y, A e B
A5 0F 2 2y i U B ) 3 i — € O RE K s Sy —TJ7 T, BRI R ICSID Mk T M F T EAR
[) ] 5% ] PN 9 B WO HE B i R e i TU KRR 7, LA ICSID PRk 24 =5 J7 76 B i 4
P RWEBREHRREHIRTERZ0NE KSR, L UFILA R 2 2 1F 80w 2%
R BN G A i i R O B

@ Tams, Christian J. An Appealing Option? The Debate about an ICSID Appellate Structure (Essays in Transnational
Economic Law Working Paper No. 57)[EB/OL].2019,SSRN. http://dx.doi.org/10.2139/ssrn.1413694.[2006-06—
03]1(2020-09-01).
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=. 4Bz ISDS b iRHLM B H gt

(—) BXLIRNHEFEELEEMNITIE

AR EIFHUH AT 0 it BB RN 7. B IR 5 CF
SCEERT TR, SCRTIRT CBERT TmET B BT mE R, X,
AEEERNP WTO EJRHUE & THAEJEHE A E, EIrPLRe R Y 7 Stk
( Huber and Tereposky, 2017 ) . AN, WTO W &G B R T “EEEIR"
R NS Ty YRR 5 OCESEENRT W, b T E IR E LRI T
AEEDyEE, YR EVRILA 2 TEENAC) . e mE AN B SN BRI E”
JEEOU, s nT b i A = S B ) A — A e e R Sy g (AR, 2018) o

HK AT S LR ZMZo e R . 8 Z B0 & RAFLE 3 Fhalpe
BE—FRAAHAEH AT R, M Tl LEERE MR e R i 5 LR AR P 2 El kg T
WP B RMHA HEEN SRR, YFE NGRS T B, B
PRHT LR VAR = BEFRER KRR, HZH NG —, BT s,
HE DL i s B B g N EIRSER > . @

(Z) BxLiFMAMWITIE

KT BRSO F e FEZFLUTILAFE: EIREFNIBIIEES ik —d Rk
RS EIRHLMBRE S BRIA . HHEN . SO IR A s BIR R AERE S & el
T B A R GE T . Hop, R Dl HT AT RE TR I R ) o) BE BT T
@lan, ] P R ST — AR EE RN R AR — PR E C R ELRE LT R E
G PR R — W BB PR IR B s A RT A I 4 i80 T5 WAT A E E E
— PR JEE 2H AN B SRR P I U Il A A

(=) BXLIFNMAZRFRERNITIE

Xof SR A 07 P ) Ak B R i AT S i Ao DR ML DR T TR I ) B B e) i, R
B Wi 2 AP R AR 5 2 R . PR S S (WTO ) K,
T BRI, 22017 4F WTO ZHM-FH EFER 68%, LiFPLI R ILIEZ%E
12 (Pauwelyn and Zhang, 2018) . HF&HINN, WRALEE K X EH K %
FIRE S, BOEWMORE T EIRA IR (Pauwelyn, 2019) o MR (& F 4 b fif U
BN SR FA M) (DSU) 25 17.5 4, WTO L iFtLI a0 B IIER & 90 K, HIXt
TR ENE REF, X HRAERHEE, S ELIREFGFERHTED
FRII RS, V5 WTO A, B B 5 9% B (e R o R 4 T 0y 2 3 B o 45 o R U 25

(D@3 UNCITRAL Working Group III. Appellate Mechanism and Enforcement Issues [EB/OL].2020,UNCITRAL. https://uncitral.un.org/en/
working_groups/3/investor—state.[2020-07-02] (2020-09-01).

@ TE 2011 4F, %847 5/7 19 LIRRMASEMF B, WTO. Appellate Body Annual Report for 2011 [EB/OL].2012,WTO.https:/www.wto.org/
english/res_e/booksp_e/ab_annual_reportl1_e.pdf.[2012—-06—13] (2020-09-01).
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] R 45 % A3 ) ZE AR B0 T A R . B8 A B b R [ 5 b i RN 3 Y e R A
B, @AM RAEENS, ZHER U0 S, RAMREIHTEES R
T

(M) BxXxLEIFNMMEERIZERNITIE

B BRI ik rb, AR 5 “BE4%1]” (revolving door ) Fl “WiTilE 7~ (double
hating ) MIBLR CIRE T AL MAT, WPVRHT N LB F 0B, OB b s 4 Ah 3
b3 35 AT ) BE IR 5 ik . Langford 25 A kb IR AILAA) 1 358 |7 Rk D10V 24 Hh 45 1R BE R A0 N Bt
MR, SLATAEZ B HAR I, AN BRI bV B 5 Bk g odm €, &4 Bk
) 22 A vp B 3 B S R AL AT A i AR 4 K 7 455 . Y Bjorklund ZE 40 B 1 Ak U BR %
PR L (BIAC) (8Pl (FZ) ) | EEaEMpERIEHILE (JAMS)
G R L VRFR N ) 45 B URBLIN, DA A 3 S0 R0 000 5 SR 45 45 9% ok bR RR P Y
FAE 5 — A S AR A X 5, iR 24 35 07 R Sk A 3R B b s 4 B R
B Z W AR T ek i — 30tk , I8 0 f E IR EE e — B I ERE B v . ©I0
LT B W T —EA) UNCITRAL 55 = T/E4 E IRV SRS 169 S XN, 1
AT B YRALAL & L, 3 S R R S T T bR, R M R B AR
P N OLE % 2 5 5 b ST 4N IF S5 0E Pl bR e . ©

(&) BXHATNHITIL

] B 45 5 0P 3 3 e AT B AR AL (1CSID A% ) TR AT S (L84 )
1) 3P AT E SE e Y G E A B R 8. (1CSID 2245 ) T By AT M 2 BRI AE
XF (ICSID 227 ) 553 5. 854 £ K5 55 FZBMEXRZMAMESEH L, MW
AT M7 58 B 48 1) W A A B R e A T WA A (L2 28 2 ) T B A 38 38 e e LA A5 1)
P A AT (Huseynli, 2017) . ISDS FIRALAA e 355 0 0] B A 5% 45 0h % 38 e 1
£33t SR 04 St

(D UNCITRAL Working Group III. Appellate Mechanism and Enforcement Issues [EB/OL].2020,UNCITRAL.
https://uncitral.un.org/en/working_groups/3/investor—state.[2020-07] (2020-09-01).

@ Langford, Malcolm et al. The Revolving Door in International Investment Arbitration[J].2017,Journal of
International Economic Law,20(2):301~331.

(3 Eberhardt, Pia, et al. Profiting from Injustice: How Law Firms, Arbitrators and Financiers Are Fueling an
Investment Arbitration Boom[EB/OL].2012,Corporate Europe Observatory.http://corporateeurope.org/sites/
default/files/publications/profiting—from—injustice.pdf.[2012-11] (2020-09-01).

@ Langford, Malcolm et al. The Quadrilemma: Appointing Adjudicators in Future Investor—State Dispute
Settlement (Academic Forum on ISDS Concept Paper 2019/12)[EB/OL].2019,University of Oslo.https://www.jus.
uio.no/pluricourts/english/projects/leginvest/academic—forum/papers/papers/langford—behn-malaguti—-models—
trade—offs—isds—af-isds—paper—12—-draft—14—october—2019.pdf.[2019-10-13] (2020-09-01).

(3 Bjorklund, Andrea, et al. Selection and Appointment of International Adjudicators: Structural Options for ISDS
Reform (Academic Forum on ISDS Concept Paper 2019/11)[EB/OL].2019,University of Oslo. https://www.jus.
uio.no/pluricourts/english/projects/leginvest/academic—forum/papers/papers/11-bjorklund—et—al-selection—and—
appointment—isds—af-11-2019.pdf.[2019-07-17] (2020-09-01).

© UNCITRAL Working Group III. Possible Reform of Investor—State Dispute Settlement (ISDS)Selection and
Appointment of ISDS Tribunal Members [EB/OL].2020,UNCITRAL. https://undocs.org/en/A/CN.9/WG.III/
WP.169.[2019-10-01] (2020-09-01).
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1.5 (ICSID 2%y ) FAEBITHN Z i8] #Y i 32

(ICSID 2447 ) 55 53~55 FHE T F M ARIN S AT, 5653 558 1 FME: “&
PeXF W T B LR Ty o AR AR AN b U 3R BB A4 24900 5 M ) AT ] A &b S
o BRARHEAR LN L0 K HE T DS 1L AT A5 LA, 4 — 5 38 <7 A 47 #pe i #L
FE o 7O 54 FRLE SR AR LS BAT IR R P . a7 ISDS BN R EES 5 Bk
FOCTEEMP S R R T R — X (ICSID A2 ) #ATiEd. HREZLY
566 FHLE, BRMAEASLEMME. 76 H a7 & E X 1SDS SO & B kK
LT, %7 Rl TR

TP AR (AR AY) (VCLT) 5541 4585 1 30ME, UFE
R Y BUE Z )X (1CSID A%y ) BB, HA 2 B SEFe R % 5l xF (1CSID
Y)Y 953 S T IE M AT 4Tk, Calamita (2017) Ak, (ICSID 2A%)) i H M
MG 55 53 &HEBR iR e B MHi&E, (ICSID A%)) fFEflEmiksE rs (4
LN ) AEW LR R, B EHERRAE AT R | ANEHRALE G e A, Rk, &
A 53 SAANREIR R H &tk BT, %05 ol to sk DLE G 25 5 e 31) 55 = 5 AURI 9 47
i, BOMARYE (1CSID &%) 5 54 5%, & —4i 291 AN IF AT ICSID ko
Reinisch (2016) #ikk, (ICSID 2%7) %61 555 2 MM E, AANHEHNS
BN CHHER AR RLE T A 4 2 [ R At 4 24 ]G ] R 2 ) G 3R T G g
PRAL A MR AR B R 7 BRI F I EEORE, X (1CSID 225 ) Bl i 4F i
B S5 (ICSID %)) MEME5RBEARF. HUWAE%HEINN, ERELFHTZ
& ek (ICSID A%y ) fFEvTRetE, BoATE (b A S thE ) (NAFTA) 5 (3£
EbrE) (USMCA) HE AL (Berg, 2019) .

2. 5 (AARNA ) BERAITH Z B HR

Calamita (2017 ) NNy, oL BiROLAE (AL N4 ) Brhxalggfs: (1) Lk
VRALA I R DERE T A ON 50 1 4550 1 3K “ MR 0yu g, 0 &7 B URpLIA 1E
TR ZRALE ;. (2) (LAY ) s FHE T AT B ML LUE
YRI5 AT RS TE, LR 1R B 3R RE S B RN 5 AT, HIN
FL I bR 4 s fg pe ooty (CIDS ) BWFE WA K, Bear BiRVLI S CAlZy 820 ) By op s
JEAA R, AT S B R R L VR RO R A 0T LUAE R I e S RN AT, 7R (4L
YN BB B 8 32 B2 ML EF (internal institutional appeals) o

M, Sz =: BRESRWBIGILZEHNEE
ISDS i ¥ BUTF MO, 85 A6 JE o 2 %8 MR 6. MBS ISDS B3

@O Kaufmann-Kohler, Gabrielle, Potestd , Michele. Can the Mauritius Convention Serve as a Model for the Reform
of Investor—State Arbitration in Connection with the Introduction of a Permanent Investment Tribunal or an
Appeal Mechanism? Analysis and Roadmap[EB/OL].2016,Center for International Dispute Settlement. https://
www.uncitral.org/pdf/english/CIDS_Research_Paper_Mauritius.pdf.[2016-06-03] (2020-09-01).

FEIPRRTS5MEI0 2021 4E55 0 B - 67 -



P & 5 AGE I o g e b ROLEISCR B o SRR . — A SCRRGEA

FrAE AR ZE, Roberts (2018) KA RE R RS0 3 MM : IR, &R R
IR G5UREBIR ., SR IRABE X BA 1SDS HLH EATAR T SE B 15 e s 7k & vk
WK ZHF ISDS MU A 2k, (HFHE BT R MR, W 23035 % ik B AR 4% 9% fip
H; LR 39k 52 257 1SDS AL iy H H At 6 A4<GE ) 3 AR 6l 5 AN 59 AL AR
. Herranz—Surrallés (2020 ) WM 55 —A4E AR 17 E KX ISDS 2 #5144k
A BtHATC 4 UNCITRAL I8 E WAE, v Lo AR Ak 5k
eIl B E PR ki S5 E N b 2 4 FOoREI R B S g g (SSDS ) R AR A
PAb B AR i, M 4ERE LA 0 ISDS HE% 4% ¥ S 4 BEAT S i R B FAE AL B i I
sk @A 2 a0 bR BE A E PR iR B0 AR g, T 3 ok K 5 U A v 2 BB D PN 92 BE A e D) R
B N A 5% . Pearsall (2018) #E ISDS “=f;i—{k" ( Trinity ) %I
B RAE ISDS hipiE ) = F A haAbEs . R AP ENgIF T & B BUF7E M
i ISDS Sl By S N HE M 3 B Ak, UARARPERIT 3 F s
B LB AN R ZEAR R 1SDS SO ik il — 5, B AT IR A A X 3 R A i) 4

MERPEIRNS, BRENL /KigikER ICSID, {HAEmM FE R FEER N
WH I 00 o] VA A G R RO B i) o e, BD R mESENEI KRB . BEAE. BNEJRVE I
5 1] SR B S B PN ROt e g X, T L DA T D K 1) e v A ke o ] A AR G SROE
F AT SR T MO E R E B A ANE BOR BT E ¥ 4% (Rolland, 2018) . K@
HE 6 ISDS IS IHAN T . R 2 HIE REEM AR, HB 53 1 5 R BUR St 1)
JRGE S ICSID (BEAILETE . W Ed ) , 0 EIRIR I IH BIT @r #894HERR 1SDS
FfaAs CEDREE) , M ERMHEWNSLEREZEISDS (FMiE) , A E R A &Gt HEGR
ISDS (1pg) . @

KIBE KX ISDS i B X FEW KA E . 1EA R R EIRMARE, IR
B (E2EZELT R 5 E ) (CETA) Bl#H#E 2 B ITIR AR (MR —H B 23k )
(EU-Mexico GA), BRUIHZIEE AT LB 75, R AE LRIl o 5 7 T A
K T BE A2 R W 22 5 9 B LA Hof 7 %2 . 26 [ N — Bt 29K AE 1CSID B HE 48
TXT A 1SDS HLAISH BAR MM R, KA ISDS B ¥ it ig 8 28 UNCITRAL, H
AWK = AR IR A AR T UL . P E A i S AR AR A 2 e i R 8 A R
Ye 7 B9 H 2R [ RE Rt 45 98 ik Be i e ar, H 5 R AR 35 9% vk e b xE LUTE sH ) 4y B 5

(D Won, Kidane. Alternatives to Investor—State Dispute Settlement: An African Perspective (GEGAFRICA Discussion Paper)[EB/OL].
2018, Africa Portal.https://media.africaportal.org/documents/GA_Th3_DP_kidane_20180129.pdf.[2018-01-29] (2020-09-01).

(2 Liang, Yong, Zhao, Daiwei. The Developments of ISDS Mechanism Initiated by the EU Investment Court System and China's
Choice[J].Indian Journal of International Economic Law,2019,11:127~165; European Commission.Fact Sheet on EU-Japan
Trade Agreement[EB/OL].2018,European Commission.https://trade.ec.europa.eu/doclib/docs/2017/july/tradoc_155684.pdf.
[2018-07-01] (2020-09-01).

(3 Roberts, Anthea and John, Taylor St. UNCITRAL and ISDS Reforms: The Divided West and the Battle by and for the Rest[EB/
OL].2019,EJIL:Talk!. https://www.ejiltalk.org/uncitral-and—isds—reforms—the—divided—west—and—the—battle—by—and—for—
the—rest.[2019-04-30] (2020-09-01).

FEIPRETS5WEIC 2021 4F58 6 B - 68 -



& e JrEae

2019 AEARH (BRI — H ARG EE D E ) A& ET ISDS 453k, @

T B [ R 1) ) S B AR BAE T B LA B XA S E . fE USMCA W,
INEE 5BV EE K T X T ISDS MbhE . (&m 558 KFERERR D E)
( CPTPP) BARAKIK T (5 K-FHELkPE R R ) (TPP) A K ISDS A KHE ,
H % GLEDRVE 22 H 5 5 5 AMEIREE TAM R, HERR ISDS A REH ;. (XK
EMMATIKER R E) (RCEP) SHK (2MEWE) (CAL) W04 ISDS
B Ay Ja SRR P S

bRT7 LR aRASENER, B FLERIFRES, AFHBXEEERK
PORNE UL UL o B M S N TR oY =1 N B S AT 5 Q] SN =X T 1=
R IS BB 1 1SDS LiRVLB S S A e, 27T H SR 0 %)E
WP T 2R B 45 56 T ISDS M2 ik B kR 48, S AR,

h. REERE

(— ) ISDS LiF#l# e & r H IR IR

VD — T 24 1) 23 FAZE 5 B s i R J7 3K, 1SDS ML A B IETE A I & 58 3%
AN W7 58 5 A L R 2 Tl B4 R A RN IR P TE i A B B (S, R AR R v [ SE AL
) B N 0 B R AR AE S IAE P ME S o X T ISDS ML A (S AE7E — B0 . i B 1 45 i)
J LR 3 6 [ L 75 R R U B B 8, R ISDS SEB i A &k e . B Bt
e 5 IR BLMZ @i 30, IR AR AE 2 1 )2 W 1SDS b YR HLAY 0 DLk it —
S E R

1 ISDS b RALI il B2 B2 it 5 A8k B ) 23 B ) 5 1 B Nn 3 A 56,
LML B RO RERE o RSO, — 28R ZXF ISDS BRI SRR IR RS E, R
PR O 7 B it HERR 1SDS 5 b i e 5 8% v (19— Fp 05 305 M AESCHF ISDS _EURHLIAY
Bl %, it EURHLA BE AR D B IEBE o) AL, W 5 38 H 2 18] B 20 B K
W S A SR B BRI A R B G R B, 58 H R 4RI H R R SR B BLSE K
HAjHE AN & A 2 EE 5. 5 E R0 A 0 925 DIAH 5 1) HoAth i) 3L, 2o
WO ERERE . VRS, R PN IR DULE R SE 2 1) 16— 2.

ISDS b URALI SR B 73 B 5 IR 35, R 2 S e 17 55 450 9 3 BLARG J5y % #% FEL AE 1] B
TEA G P B AR o ] | 5B SR £ R v L R X R D 48 0 38 VD B AR OR
P RE A [E] 28 55 3G 4 B I, AR — I, R R b B R AR FE R b A T s T,

(D Fukunaga, Yuka. ISDS Under the CPTPP and Beyond: Japanese Perspectives[EB/OL].2018,Kluwer Arbitration Blog. http://
arbitrationblog.kluwerarbitration.com/2018/05/30/isds—cptpp—beyond—japanese—perspectives/?doing_wp_cron=1596504655.38
10939788818359375000.[2019-05-30] (2020-09-01).

2 Roberts, Anthea and John, Taylor St. UNCITRAL and ISDS Reform: In Sickness and In Health[EB/OL].2019,
EJIL:Talk!.https://www.ejiltalk.org/uncitral-and—isds-reform—in-sickness—and—in-health/.[2019-10-23] (2020—
09-01).

FEIPRRTS5MEI0 2021 4E55 6 B - 69 -



P & 5 AGE I o g e b ROLEISCR B o SRR . — A SCRRGEA

FAR UE A B K 35 B R A BN ) E . B E R v R A Y K DL R & T ek
RHV RN KR, AR S 24k,  “AemWidt il BT, VA ekt
USSR A0 B b 3 SPGB B, TN SR SO0 ) B R R 2 1 [ A
CIRSY E D0 Tl = 2 I SOV N R W/ ANG: W = I B SOV UK 8 7o D Wl B R B S
EE BN E SR RYE (BEMRE, 2014) . —JFH, KEPEROIZEIG
PSR IR S MR R L IREAR AN AT B A R R ERR S
HEUERZEN “BURMME” #%7 (Dimitropoulos, 2019) ; YS— M, KiEER
BN 360 % Je vh I A B R T Y, SRR R K R 5 A A AL T B AR i B 5 T L B T
SLY A, R BLT X ISDS EIRHU SO AN RIS EE o SR, H AT bR
RpTRIR IR ZE RAL T ET & AR IET MR R EAL SR E T, ISDS K H
b R AL A B B DN R X — PP A A Y S BRR ERYT

(Z)ISDS LMK ENTI=RE

2004 4, 1CSID IR & @37 b e AILAS) 0 5072 78 24 B DA A B AL 1 R s 38 i R I
5 16 FEHitHIL, RERE TP S AR Ak U 5 L 45 4% [0 T 45 % U 1) o5 o 1 % R
ZHEARRBRERT. 2008 FLIREMAEIIR LG, RIRMEEY RKZE, A
Wz oy, PR EGRE , e R B TE R S 5 aERAF A E . YWTO
i3Ik AL N A Ve [ o 2| N I KB A 4 4 2 I TR P B D A
R FSLIETERDR . LA BR BT 0 Rk F 0 RO & 1 BE PR R K, AE ERAL
PIECHEAE P B AT 1SDS AL B B o 7 9L Bl — e & H bR #4780 %5 ., ©

M =T, REZEX ISDS EiFILH K =H E B K, B LR €
AT BRI T —E MR, BKAE R S MK R (UNCTAD) ((ZAZZhH
1) E PR SRR . BRI SBURB A R ) KW, B bR vt R E R F
PESEI, e S AP A B S Tl L PR R BRI A B R RS AL
(remedial power) %75 Wi R HACE B IEPE, RBUHE T — @ E bR IEIN, OB TR
R A IEE S Tl &, o RE Y St U X R B R LSS AT L L E

(D Rodrik, Dani. Goodbye Washington Consensus, Hello Washington Confusion? A Review of the World Bank’s Economic
Growth in the 1990s: Learning from a Decade of Reform[J].Journal of Economic Literature, 2006, 44(4): 973~974.

@ BLAREREIER . B E 3 SR BR T MR LUN] G H AR, 2008-12-14.

(3 World Bank. World Development Report 2020-Trading for Development in the Age of Global Value Chains[EB/OL]. 2020,the
World Bank.https://www.worldbank.org/en/publication/wdr2020. (2020-09-01).

@ Globalization 101. Investment and Globalization[EB/OL]. 2013, Globalization 101. https://www.globalization101.org/uploads/
File/Investment/invall.pdf.(2020-09-01).

(5 Roberts, Anthea and John, Taylor St. UNCITRAL and ISDS Reforms: Agenda—Widening and Paradigm—Shifting[EB/OL], 2019,
EJIL: Talk!.https://www.ejiltalk.org/uncitral-and —isds—reforms—agenda—widening—and—paradigm—shifting/. [2019-09-20]
(2020-09-01).

© UNCTAD. The Changing IIA Landscape: New Treaties and Recent Policy Development[EB/OL].2020, UNCTAD.https://unctad.
org/en/PublicationsLibrary/diaepcbinf2020d4.pdf.[2020-07-01] (2020-09-01), %Rk & s, TE20194EHZITHI22 M IAY,
AN E TISDSHEE S 2T 14 s I B U SR IR L . IR R S5 & R 283, Pl R 5 e vl [l K LU B A
FENE R FRAKIBE R, Hh A BT FAHERR TISDS . fEARHEBRISDSINIIAN R, H104FAM SR
AZISDSHBTRIFR M B2, ALFNEE—, R CURAEHRI B IR 2, HAvH R e HISDSTRF I R WY EAE T 74 Ry 2,

FEIPRETS5MEIC 2021 4E58 6 ) - 70 -



& e JrEae

FHMHBRENHET T =M IAEEERZR, BTRESRACER, WTReldtiiE
REFGEFEREE ., BEFEEHERT (W2 FER. FEEL LR AT
W B M BUR LY 4 8, DR SR A 0 BE TR R HE S B0 0 & S 1 — BT &

2020 4E4), UNCITRAL 55 = TAEH A BRI RE R 5H & AT H
SEIELZE, HNAERA L 2004 4E 1ICSID #5228 B AL, I T bRt
2% 1SDS R LI e 4509 iR NI, ISDS £ 2T 1 i % X w7 — 4, HiEm
B SO IR, O A i 8 (45 2 B[ G A A 56 1SDS By e i) ok 4 85 %2 57 1 X LA 3B i —
B, B R LT REFT B EALAY R I 2 Wi, 28 1SDS e A SRBHL )T . [l
Bt R (COVID-19) W4 1SDS FifHLM S A kg 2 A EMRE., —7
T, EHSFEWRELENE . M ERNE SRR EZEBE, HUSINA,
xof B R 3% W% 2% 249 b B0 A S bR o % AT 3 B T COVID=19 FH ¢ 15 it Al il = 45 0 o 1 i)
515 ) 7H1) P25 5 R 4 % 2 R 45 = 7 % O A R L P R R G R e ) s R R
ERLE O, & B e bk g r B URML A 7 28, DU R 1 B 45 9% 4% 20 b vf i
T COVID-19 M GGG — iR FHE W, 5 —J7m, P08 EA o ae kdkik, *t
ZR G R A R 23 Ta) P B W R P I U TRk BRI e, R R &
S A k. T AP A RBUR 5 E R R 45 00 % 8, AR — B
PHEBR ISDS 75 & vl GE S 88N, KR S H: vp d AL S 43 1) B IR AILAG) O ke

H WA 2855 T2 3420 7 I B 4 W% O B o SRR 2 AT 0 3 ), BRI 2 Rh L B AE TS
AE 0% o [ BRI W A o A = SRR 324y, ISDS b VRHLA BCOE AR X FE — PR IR 1 T A
WA LTt it SO, 2RO BRI i i Bl 7R U A5 A 1 A 3t I
PRI FErFE M LI, ER R —SN BN E DB R RA, SIS R 7k
BB EHBRURMEEE R, E bRt S N % E R R E R SRR 207 6 1E, £5
B 5% % 4% HLE bR s i oy, B R Tt sh ORI AT . P EE A EEE R 2 —,
] UNCITRAL $&38 0 bt Ag i o Jr S 00 7 o H0R 55 i R O A o, A&
SHUR R BRI REME (H %, 2021) o EINBURE J1, HE3h LRV SR SRR
Gl P BT NS (U E 2 S P SIS | B AR 1 s e B R 11 o 2 S EN K 4 B S 1
BRMES 5 EE,

Sk

[1] X5 . gy B FRBeds phadit LRl ) U RF (7] BURTES | 2009,31(5).

[21 &%, &b . DA th B BN A 3 80 PR ik a2 (0. EIRRE R SRR L
T, 2014, 4(00).

[31 FZIN . ICSID LAl i i yE LA S bl B 5 (0], #H B89 | 2018,(5).

(4] W% . g FE bR b B RMLE A0 W] A7 PERE 5T —— Mo S5 00 3% W 45 20 s (0], SRR T

(D UNCTAD. Protecting Against Investor—State Claims Amidst COVID-19: A Call to Action for Governments[EB/OL].
2020,UNCTAD. https://unctad.org/en/PublicationsLibrary/diaepcbinf2020d3_en.pdf.[2020-05-04] (2020-09-01).

E PR 4S5 2021 4 6 # - 71 -



P & 5 AGE I o g e b ROLEISCR B o SRR . — A SCRRGEA

2015,(2).

[5] W% . e Al b G LSO s v & e (7). FEIPRZEFF LT | 2021,(2).

(6] W . BGE P EIRHLRIASE IE AL ME— R 25 (1] A5 S RE S 55T, 2000,4).

[7]1 Appleton, Barry. The Song Is Over: Why It’s Time to Stop Talking about an International Investment
Arbitration Appellate Body[J]. American Society of International Law Proceedings, 2013, 107.

[8] Arato, Julian, et al. Parsing and Managing Inconsistency in ISDS[J].Journal of World Investment and Trade,
2020, 21(2~3).

[9] Berg, A.J. van den. Appeal Mechanism for ISDS Awards: Interaction with the New York and ICSID
Conventions[J].ICSID Review, 2019, 34(1).

[10] Calamita, N. Jansen. The (In)Compatibility of Appellate Mechanisms with Existing Instruments of the
Investment Treaty Regime[J].Journal of World Investment and Trade, 2017, 18(4).

[11] Carreteiro, Mateus Aimoré. Appellate Arbitral Rules in International Commercial Arbitration[J].Journal of
International Arbitration, 2016, 33(2).

[12] Cate, Irene M. Ten. International Arbitration and the Ends of Appellate Review[J].New York University
Journal of International Law and Politics, 2012, 44(4).

[13] Cheng, Teresa. The Search for Order within Chaos in the Evolution of ISDS[J]. ICSID Review, 2020,(5).

[14] Clapham, Janson. Finality of Investor—state Arbitral Awards: Has the Tide Turned and Is There a Need for
Reform? [J].Journal of International Arbitration, 2009, 26(3).

[15] Constain, Sylvia. ISDS Growing Pains and Responsible Adulthood[C]. Jean E. Kalicki and Anna Joubin—Bret.
Reshaping the Investor—State Dispute Settlement System. Leiden: Brill, 2014.

[16] Dimitropoulos, Georgios. The Conditions for Reform: A Typology of “Backlash” and Lessons for Reform in
International Investment Law and Arbitration[J]. The Law & Practice of International Courts and Tribunals,
2019, 18(3).

[17] Feldman, Marke. Investment Arbitration Appellate Mechanism Options: Consistency, Accuracy, and Balance
of Power[J]. ICSID Review, 2017, 32(3).

[18] Franck, Susan D. The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law
through Inconsistent Decisions[J]. Fordham Law Review, 2005, 73(4).

[19] Gill, Judith. Inconsistent Decisions: An Issue to Be Addressed or a Fact of Life?[C].Federico Ortino et al.
Investment Treaty Law.London: British Institute of International and Comparative Law, 2006.

[20] Herranz—Surrallés, Anna. Authority Shifts in Global Governance: Intersecting Politicizations and the Reform
of Investor—State Arbitration[J]. Politics and Governance, 2020,8(1).

[21] Huber, Mark, Tereposky, Greg. The WTO Appellate Body: Viability as a Model for an Investor—State Dispute
Settlement Appellate Mechanism[J]. ICSID Review, 2017, 32(3).

[22] Huseynli, Kamal. Enforcement of Investment Arbitration Awards: Problems and Solutions[J]. Baku State
University Law Review, 2017, 3(1).

[23] Laird, Ian, Askew, Rebecca. Finality Versus Consistency: Does Investor—State Arbitration Need an Appellate
System[J]. The Journal of Appellate Practice and Process, 2005, 7(2).

[24] Li, Yuwen, et al. China, the EU and International Investment Law[M]. Abingdon: Routledge, 2020.

[25] Luca, Anna De, et al. Responding to Incorrect ISDS Decision—Making: Policy Options[J]. Journal of World
Investment and Trade, 2020, 21(2~3).

[26] Ngangjoh—Hodu, Yenkong, Ajibo, Collins C. ICSID Annulment Procedure and the WTO Appellate System:
The Case for an Appellate System for Investment Arbitration[J].Journal of International Dispute Settlement,
2015,6(2).

[27] Paulsson, Jan. Avoiding Unintended Consequences[C]. Sauvant, Karl P., Chiswick—Patterson, Michael.
Appeals Mechanism in International Investment Disputes[M]. New York: Oxford University Press, 2008.

[28] Pauwelyn, Joost, Zhang, Weiwei. Busier Than Ever? A Data—Driven Assessment and Forecast of WTO

E PR 4S5 2021 4 o ) - 72 -



& e JrEae

Caseload[J]. Journal of International Economic Law, 2018, 21(3).

[29] Pauwelyn, Joost. WTO Dispute Settlement Post 2019: What to Expect?[J]. Journal of International Economic
Law, 2019, 22(3).

[30] Pearsall, Patrick W. The Role of the State and the ISDS Trinity[J]. American Journal of International, 2018,
112(3).

[31] Reinisch, August. Will the EU’ s Proposal Concerning an Investment Court System for CETA and TTIP Lead
to Enforceable Awards?—The Limits of Modifying the ICSID Convention and the Nature of Investment
Arbitration[J].Journal of International Economic Law, 2016, 19(4).

[32] Roberts, Anthea. Incremental, Systemic, and Paradigmatic Reform of Investor—State Arbitration[J].American
Journal of International Law, 2018, 112(3).

[33] Rolland, Sonia E. The Return of State Remedies in Investor—State Dispute Settlement: Trends in Developing
Countries[J]. Loyola University Chicago Law Journal, 2018, 49(2).

[34] Sardinha, Elsa. The Impetus for the Creation of an Appellate Mechanism[J]. ICSID Review, 2017, 32(3).

[35] Schill, Stephan W. The Multilateralization of International Investment Law[M]. Cambridge: Cambridge
University Press, 2009.

[36] Schneider, Andrea Kupfer. Error Correction and Dispute System Design in Investor—State Arbitration[J].
Yearbook on Arbitration and Mediation, 2013,5.

[37] Stern, Brigitte. To Examine the Desirability (or Undesirability) of Replacing Ad Hoc Arbitrator by Full-time
Judges, ISDS Reform Conference—Mapping the Way Forward, Hongkong, 2019.

[38] Walsh, Thomas W. Substantive Review of ICSID Awards: Is the Desire for Accuracy Sufficient to Compromise
Finality?[J]. Berkeley Journal of International Law, 2006, 24(2).

[39] Zarra, Giovann. The Issue of Incoherence in Investment Arbitration: Is There Need for a Systemic Reform?[J].
Chinese Journal of International Law, 2018, 17(1).

[40] Zarate, José Manuel Alvarez, et al. Duration of ISDS Proceedings[J].Journal of World Investment and Trade,
2020, 21(2~3).

Divergences and Prospects of the Reform of Investor-State Dispute
Settlement and Appellate Mechanism: A Literature Review

QI Tong FANG Zhenbang

Abstract: The reform of ISDS appellate mechanism is the focus in the field of international investment dispute
settlement. From the theoretical starting point to the system design, and then to the position of various countries,
there are obvious divergences of opinion. As for the theoretical starting point, discussions mainly focus on the
capability of the appellate body in dealing with the inconsistency and the incorrectness of current ISDS mechanism,
and on the issues of finality and efficiency. As for the design of ISDS appellate system, the divergences mainly
lie in the scope and standard of review, the effectiveness of appeal, the selection and appointment of adjudicators,
and the implementation mechanism. Since the ISDS reform is led by governments, states play an important role
in this process and show different path preferences. The divergence of the reform ISDS appellate mechanism
fundamentally reflects that the rule of law in international investment is evolving into a new balance around the

“North—South contradiction” and the “Public—Private contradiction” . Nevertheless, ISDS reform is expected to
make a breakthrough and move forward in areas where there is a high degree of consensus, such as improving the
impartiality and professionalism of arbitrators, improving the efficiency of arbitration, and limiting the remedial
power of the arbitral tribunal. The rise of protectionism and the external environment under the COVID-19
epidemic also call for the reform of ISDS appellate body to inject new vitality into the improvement of global
investment governance structure.

Keywords: investor—state dispute settlement; appellate mechanism; consistency; correctness; finality

TG £FM)

FEIPRRTS5ME90 2021 4E55 0 B - 73 -



