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@ ZUWHAE T S ME R 5SS : UNCTAD.Investment Policy Hub[EB/OL].2021,https://investmentpolicy.unctad.org/
international—investment—agreements.(2021-01-07)
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LG&EVFPTHEE S, Pz AN A 2T A e 28 0L, A B — MR A F 45 . See CMS Gas Transmission
Company v. The Republic of Argentine, ICSID Case No.ARB/01/8,2005,Award,para. 360.LG&E Energy Corporation v. The
Republic of Argentine,ICSID Case No.ARB/02/1,2006,Decision on Liablity.para. 257, % T-3X WA 58 7 & E e 00 VEA 43 47
2200 FAH SE2AE B 2V BRid HEC S 20 AR I AR ——ARE CMS RAILG&EZ 1] L BHEWFIT,2010,(1).

@ Investment Protection Agreement between the European Union and its Member States, of the One Part, and the Republic of
Singapore,of the Other Part,Article 2.3.3(e)(ii).

3 European Commission.Concept Paper:Investment in TTIP and Beyond- the Path for Reform[EB/OL].2015,http://trade.
ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF.(2021-01-07).
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(D Nathalie,Bernasconi—Osterwalder.The Draft Investment Chapter of the Canada~EU Comprehensive Economic and Trade
Agreement:A Step Backwards for the EU and Canada?[EB/OL].2013,http://www.iisd.org/itn/2013/06/26/the—draft—investment—
chapter—of—canada—eu—comprehensive—economic—and—trade—agreement—a—step—backwards—for—the—eu—and—canada/.(2021—
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® Investment Protection Agreement between the European Union and Its Member States, of the One Part,and the Republic of
Singapore,of the Other Part,Article 2.3.3.
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B b 3k F 5 N 24 B B #itt (self—judging ) — B A& S EE RAG ) @, ) 4b
SO A B APETERT R AE 255 el 51 & 0 R VNI pp RS T e 4 S . Xk, CMS
YF BT AR Z£ . LG&E Jf P 42 #£ . Enron f Pl R Z£ . Sempra J5 BT # #£ . Continental
Casualty ¥ Bl A 7E 45 22 £ 0 A 38 22 24900 R 1) Ab 5 20 B % 3 #1%. “7E Deutsche
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(D Occidental Exploration and Production Company v. Republic of Ecuador,LCIA Case No.UN3467,Final Award,1 July 2004,
para. 167.

(2 CMS v. Argentina,ICSID Case No.ARB/01/8,Award,12 May 2005,para.370.Sempra v. Argentina,ICSID Case No.ARB/02/16,
Award,28 September 2007,para.379. BIfdi {8 1% % H 5 MO FE L ICSID & ) AW @ 1 IR I Bl 4% 9% 2 2 ) 1 5%
A FNENIAE . Sempra v. Argentina,ICSID Case No.ARB/02/16,Annulment Proceeding,29 June 2010,para. 170.

® Joseph C. Lemire v. Ukraine,ICSID Case No.ARB/06/18,Award,28 March 2011,para. 49.

(@) CMS Gas Transmission Company v. Republic of Argentina,ICSID Case No.ARB/01/8,Award,12 May 2005,paras. 366~373; LG&E
Energy Corp,LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic,ICSID Case No.ARB/02/1,Decision on
Liability,3 October 2006,paras. 212~214;Enron Creditors Recovery Corporation(formerly Enron Corporation) and Ponderosa
Assets,L.P. v. Argentine Republic,ICSID Case No.ARB/01/3,Award,22 May 2007,paras. 332,335~339;Sempra Energy
International v. Argentine Republic,ICSID Case No.ARB/02/16,Award,28 September 2007,paras. 374~388.

(5 Deutsche Telekom v. India,PCA Case No0.2014—10,Judgment of the Swiss Federal Tribunal,11 December 2018,
paras. 3.2.3.1~3.2.3.4.
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(D WTO Report of the Panel,Russia—Measures Concerning Traffic in Transit, WT/DS512/R,5 April 2019.
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The Expansion and Contraction of Exceptions in Bilateral Investment Treaties
from the Perspective of Interest Balance

ZHANG Qianwen WANG Peng

Abstract: The reform of international investment treaties goes along with the reform of investor—state investment
arbitration mechanism. The text and practice of exception clause manifest opposite development tendency. Recently
states include more categories of exceptions in IIAs to strengthen the host states’ regulatory power under the
“legitimate crisis” and respond to new security risks. Meanwhile, international investment tribunals tend to restrict
the application of exception clauses to prevent the abuse of exceptions. The design of China’s future IIAs should
be guided by the overall national security outlook and the principle of interest balance. The Chinese I1As should
include exception clauses and design according to different risks. Moreover, China’s Foreign Investment Law
should also clarify securities in IIAs, so as to balance development and security, and to maintain China’s regulatory
power while deepening the opening—up.
Keywords: exception; international investment treaties; interest balance; China’s Foreign Investment Law
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